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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008—-0071; Directorate
Identifier 2006-SW—-27—-AD; Amendment 39—
16291; AD 2010-10-12]

RIN 2120-AA64

Airworthiness Directives; Bell
Helicopter Textron Canada Model 222,
222B, 222U, 230, and 430 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD)
for the specified Bell Helicopter Textron
Canada (BHTC) helicopters, that
currently requires certain checks and
inspections of the tail rotor blades. If a
crack is found, the existing AD requires
replacing the tail rotor blade (blade)
with an airworthy blade before further
flight. This amendment requires the
same checks and inspections of the
blades until they are required to be
replaced and removes certain serial
numbered and specifically coded blades
from the applicability of the AD. This
amendment is prompted by the
approved rework of certain blades and
two newly redesigned blades, which, if
installed, constitute terminating action
for the inspection requirements. The
actions specified by this AD are
intended to detect a crack in a blade,
and to prevent loss of a blade and
subsequent loss of control of the
helicopter.

DATES: Effective July 16, 2010.
ADDRESSES: You may get the service
information identified in this AD from
Bell Helicopter Textron, Inc., P.O. Box
482, Fort Worth, TX 76101, telephone
(817) 280-3391, fax (817) 280-6466, or
at http://www.bellcustomer.com/files/.

Examining the Docket: You may
examine the docket that contains this
AD, any comments, and other
information on the Internet at http://
www.regulations.gov, or at the Docket
Operations office, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
DOT/FAA Southwest Region, Sharon
Miles, ASW—111, Aviation Safety
Engineer, Rotorcraft Directorate,
Regulations and Guidance Group, 2601
Meacham Blvd., Fort Worth, Texas
76137, telephone (817) 222-5122, fax
(817) 222-5961.
SUPPLEMENTARY INFORMATION: On
February 10, 2005, we issued AD 2005—
04—09, Amendment 39-13981 (70 FR
8021, February 17, 2005), that
superseded AD 2004-26-11,
Amendment 39-13923 (70 FR 7, January
3, 2005), to require certain checks and
inspections of the blades. Both AD
2004-26-11 and 2005—-04—09 also
require replacing any cracked blade
before further flight. AD 2004-26-11
was prompted by reports of cracked
blades and required certain checks,
inspections, and replacements, if
necessary. AD 2005—04—-09 required the
same checks and inspections as AD
2004-26-11 but also added two serial
numbers to the applicability and
corrected some typographical errors.
Since issuing AD 2005-04—09, the
manufacturer has introduced a rework
procedure for the affected blades and
two newly redesigned blades, which, if
installed, constitute terminating action
for the inspection requirements.
Therefore, a proposal to amend 14 CFR
part 39 by superseding AD 2005-04—09
for the specified BHTC model
helicopters was published as a Notice of
proposed rulemaking (NPRM) in the
Federal Register on July 28, 2008 (73 FR
43648, July 28, 2008). That NPRM
proposed the same checks, inspections,
and replacements of the blades. The
NPRM also proposed to remove certain
serial numbered and specifically coded
blades from the applicability of the AD.
The NPRM was prompted by the
approved rework of certain blades and
two newly redesigned blades, which, if
installed, constitutes terminating action
for the inspection requirements.
Transport Canada, the airworthiness
authority for Canada, notified the FAA
that an unsafe condition may exist on

the specified BHTC model helicopters.
Transport Canada advises of the
discovery of cracked blades during
scheduled inspections on three
occasions. Two cracks originated from
the outboard feathering bearing bore
underneath the flanged sleeves. The
third crack started from the inboard
feathering bearing bore. Investigation
found that the cracks originated from
either a machining burr or a corrosion
site in the bearing bore underneath the
flanged sleeves.

BHTC has issued Alert Service
Bulletin (ASB) No. 222-04-100,
Revision B, for Model 222 and 222B
helicopters; ASB No. 222U-04-71,
Revision B, for Model 222U helicopters;
ASB No. 230-04-31, Revision B, for
Model 230 helicopters; and ASB No.
430-04-31, Revision C, for Model 430
helicopters, all dated March 31, 2008.
The ASBs specify a visual inspection of
the blade root end around the feathering
bearings for a crack, not later than at the
next scheduled inspection, and
thereafter at every 3 flight hours
maximum. Further, they describe a
visual inspection for a crack, to include
removing the blade from the helicopter
if a crack is found in the paint, within
the next 50 flight hours, and thereafter
at every 50 flight hours. In addition, the
ASBs state that, on or before December
31, 2008, each blade should be
reworked by Rotor Blades, Inc., or
exchanged if the blade has less than
4,000 hours TIS or if the blade has 4,000
or more hours TIS, the blade should
continue to be repetitively inspected or
a replacement blade should be ordered.
Transport Canada classified these
service bulletins as mandatory and
issued AD CF-2004-21R3, dated April
23, 2008, to ensure the continued
airworthiness of these helicopters in
Canada.

This AD differs from the ASB in that
it requires, on or before 90 days after the
effective date of the AD, replacing all
affected blades with airworthy blades
that are not subject to the inspection
requirements, without differentiating
between blades based on hours TIS.
Additionally, this AD does not require
operators to send their blades to Rotor
Blades, Inc. for rework.

These helicopter models are
manufactured in Canada and are type
certificated for operation in the United
States under the provisions of 14 CFR
21.29 and the applicable bilateral
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agreement. Pursuant to the applicable
bilateral agreement, Transport Canada
has kept the FAA informed of the
situation described above. The FAA has
examined the findings of Transport
Canada, reviewed all available
information, and determined that AD
action is necessary for products of these
type designs that are certificated for
operation in the United States.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. The FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed. However, we have
inserted the Joint Aircraft System/
Component Code into this AD for
informational purposes. We have
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of this
AD.

We estimate that this AD will affect
156 helicopters of U.S. registry, and the
required actions will take:

e About 0.25 work hour for a pilot
check, and 2 work hours for a
maintenance inspection, at an average
labor rate of $80 per work hour, and

e About 6 work hours to remove and
replace the blade. Required parts will
cost about $13,410 per blade, assuming
one blade per helicopter is replaced
each year. Based on these figures, we
estimate the cost of this AD on U.S.
operators is $3,090,360, assuming each
helicopter requires 200 pilot checks and
12 maintenance inspections prior to
replacing a blade on or before the
compliance date for all affected
helicopters.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD. See the AD docket to examine
the economic evaluation.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for

safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. Section 39.13 is amended by
removing Amendment 39-13981 (70 FR
8021, February 17, 2005), and by adding
a new airworthiness directive (AD),
Amendment 39-16291, to read as
follows:

2010-10-12 Bell Helicopter Textron
Canada: Amendment 39-16291. Docket
No. FAA-2008-0071; Directorate
Identifier 2006—-SW-27-AD. Supersedes
AD 2005-04—09, Amendment 39-13981,
Docket No. FAA-2005-20107.

Applicability: The following
helicopter models, with a listed
helicopter serial number (S/N) and a
listed part-numbered tail rotor blade
(blade) installed, that does not have an
excepted S/N or code, certificated in
any category.

Hﬂ\lggg}er Helicopter S/N Blade Part No. (P/N)

222 i 47006 through 47089 .............. 222-016-001-123, —123M, —-127, -127M, -131, —135, —139M, —141M, except those P/Ns
with S/Ns listed in Exceptions 1 and 2 or the “R” code described in Exception 3.

222B ...cceeveene 47131 through 47156 .............. 222-016-001-123, —123M, —-127, -127M, -131, —135, —139M, —141M, except those P/Ns
with S/Ns listed in Exceptions 1 and 2 or the “R” code described in Exception 3.

222U ...eeeeee. 47501 through 47574 .............. 222-016-001-123, —123M, —131, —139M, except those P/Ns with a S/N listed in Exception
2 or the “R” code described in Exception 3.

230 . 23001 through 23038 .............. 222-016-001-123, —123M, —131, —139M, except those P/Ns with a S/N listed in Exception
2 or the “R” code described in Exception 3.

430 .o 49001 through 49107 .............. 222-016-001-123, —123M, —131, —139M, except those P/Ns with a S/N listed in Exception
2 or the “R” code described in Exception 3.

Exception 1: Blade, P/N 222—-016—
001-135 or —141M, S/N A-1502, A—
1503, A-1504, A-1505, A-1507, A—
1508, A-1509, A-1510, A-1556, A—
1557, A-1558, A-1560, A—1561, A—
1574, A—1635, A—1636, A—1828, A—
1829, and S/Ns with a prefix of “A” and
a number greater than 1829 have the

intent of this proposal accomplished
prior to delivery and no further action
is required by this AD.

Exception 2: Blade, P/N 222-016—
001-131 and —139M, S/N A-2049, A—
2055, A-2060, A—2070, A—2071, A—
2085, and S/Ns with a prefix of “A” and
a number greater than 2085 have the

intent of this proposal accomplished
prior to delivery and no further action
is required by this AD.

Exception 3: Blades identified with an
“R” code in the square block below the
P/N field of the Data Plate have already
been modified and no further actions
are required by this AD.
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Note 1: New blades, P/N 222-016-001-139
and —141, with no letter on the Data Plate
after the P/N, are not subject to the
requirements of this AD.

Compliance: Required as indicated.

To detect a crack in a blade, and to
prevent loss of the blade and subsequent

Note 2: Bell Helicopter Textron Alert
Service Bulletin (ASB) No. 222-04-100,
Revision B, for Model 222 and 222B
helicopters; ASB No. 222U-04-71, Revision
B, for Model 222U helicopters; ASB No. 230—
04-31, Revision B, for Model 230 helicopters;
and ASB No. 430-04-31, Revision C, for
Model 430 helicopters, all dated March 31,
2008, contain guidance on the subject of this
AD.

(b) If the visual check required by
paragraph (a) of this AD reveals a crack
in the paint, before further flight,
remove the blade and follow the
requirements in paragraphs (c)(2)
through (c)(3)(ii) of this AD.

(c) Within the next 50 hours TIS,
unless accomplished previously, and
thereafter at intervals not to exceed 50
hours TIS, clean the blade by wiping
down both surfaces of each blade in the
inspection area depicted in Figure 1 of
this AD using aliphatic naphtha (C-305)
or detergent (C—318) or an equivalent.
Using a 10X or higher power magnifying
glass, visually inspect both sides of the
blade in the areas depicted in Figure 1
of this AD.

loss of control of the helicopter,
accomplish the following:

(a) Within 3 hours time-in-service
(TIS), unless accomplished previously,
and thereafter at intervals not to exceed
3 hours TIS, clean and visually check
both sides of each blade for a crack in
the paint in the areas shown in Figure

Areaof Inspection

1 of this AD. An owner/operator (pilot),
holding at least a private pilot
certificate, may perform this visual
check and must enter compliance with
this paragraph into the helicopter
maintenance records by following 14
CFR 43.11 and 91.417(a)(2)(v).

P/N 222-016-001 — all dash numbers
Figure 1
Blade Inspection Area

(1) If a crack is found, even if only in
the paint, before further flight, remove
the blade from the helicopter and
proceed with the following:

(2) Remove the paint on the blade
down to the bare metal in the area of the
suspected crack by using plastic media
blasting (PMB) or a nylon web abrasive
pad. Abrade the blade surface in a span-
wise direction only.

Note 3: PMB may cause damage to
helicopter parts if untrained personnel
perform the paint removal. BHT-ALL-SPM,
chapter 3, paragraph 3—24, contains guidance
on the subject of this AD.

(3) Using a 10X or higher power
magnifying glass, inspect the blade for
a crack.

(i) If a crack is found, replace the
blade with an airworthy blade before
further flight.

(ii) If no crack is found in the blade
surface, refinish the blade by applying
one coat of epoxy polyamide primer,
MIL-P-23377 or MIL-P-85582, so that
the primer overlaps the existing coats
just beyond the abraded area. Let the
area dry for 30 minutes to 1 hour. Then,

apply one sealer coat of polyurethane,
MILC85285 TYI CL2, color number
27925 (semi-gloss white). Reinstall the
blade.

Note 4: BHT-ALL-SPM, chapter 4,
contains guidance on painting the blade.

(d) On or before 90 days after the
effective date of this AD, replace any
affected serial-numbered blade with an
airworthy blade that has a S/N that is
not subject to, or has been excepted
from, the requirements of this AD.
Installing an airworthy blade that is not
subject to the requirements of this AD,
or has been excepted from the
requirements of this AD, including
those blades with an “R” code in the
square block below the part number
field of the Data Plate, constitute a
terminating action for the requirements
of this AD.

(e) To request a different method of
compliance or a different compliance
time for this AD, follow the procedures
in 14 CFR 39.19. Contact the Manager,
Safety Management Group, FAA, ATTN:
Sharon Miles, Aviation Safety Engineer,
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FAA, Rotorcraft Directorate, Regulations
and Policy Group, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5122, fax (817) 222-5961, for
information about previously approved
alternative methods of compliance.

(f) The Joint Aircraft System/
Component (JASC) Code is 6410: Tail
Rotor Blades.

(g) This amendment becomes effective
on July 16, 2010.

Note 5: The subject of this AD is addressed

in Transport Canada (Canada) AD CF-2004—
21R3, dated April 23, 2008.

Issued in Fort Worth, Texas, on April 28,
2010.

Mark R. Schilling,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2010-11071 Filed 6-10-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0512; Directorate
Identifier 2010-NE-21-AD; Amendment 39—
16332; AD 2010-13-01]

RIN 2120-AA64

Airworthiness Directives; Microturbo
Saphir 20 Model 095 Auxiliary Power
Units (APUs)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by the European Aviation Safety
Agency (EASA) to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

The turbine wheel, part number (P/N) 095—
01-015-03, of the SAPHIR 20 Model 095
APU is a life-limited part. Microturbo had
determined through “fleet leader” testing and
inspection that the published life limit of this
turbine wheel should be reduced to 9,000
cycles. Use of the turbine wheel beyond
9,000 cycles could lead to the release of high
energy debris that could jeopardize aircraft
safety.

For the reasons described above, EASA AD
2008-0084 required the implementation of
the new life limit on the affected parts and
the replacement parts that had exceeded the
new life limit.

Microturbo has now determined that the
life limit of the turbine wheel should be

further reduced to 4,225 cycles. Use of the
turbine wheel beyond 4,225 cycles could
lead to the release of high energy debris that
could jeopardize aircraft safety.

We are issuing this AD to prevent an
uncontained burst of the APU turbine
that could liberate high-energy
fragments resulting in injury and
damage to the aircraft.

DATES: This AD becomes effective July
16, 2010.

We must receive comments on this
AD by July 26, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: U.S. Department of
Transportation, 1200 New Jersey
Avenue, SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

e Fax:(202) 493-2251.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is the same as the Mail
address provided in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Michael Schwetz, Aerospace Engineer,
Boston Aircraft Certification Office,
FAA, Engine and Propeller Directorate,
12 New England Executive Park,
Burlington, MA 01803; e-mail:
michaelschwetz@faa.gov; telephone
(781) 238-7761; fax (781) 238-7170.
SUPPLEMENTARY INFORMATION:

Discussion

EASA, which is the Technical Agent
for the Member States of the European
Community, has issued AD 2010-0079,
dated April 26, 2010 (referred to after
this as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

The turbine wheel, part number (P/N) 095—
01-015-03, of the SAPHIR 20 Model 095
APU is a life-limited part. Microturbo had
determined through “fleet leader” testing and
inspection that the published life limit of this

turbine wheel should be reduced to 9,000
cycles. Use of the turbine wheel beyond
9,000 cycles could lead to the release of high
energy debris that could jeopardize aircraft
safety.

For the reasons described above, EASA AD
2008-0084 required the implementation of
the new life limit on the affected parts and
the replacement parts that had exceeded the
new life limit.

Microturbo has now determined that the
life limit of the turbine wheel should be
further reduced to 4,225 cycles. Use of the
turbine wheel beyond 4,225 cycles could
lead to the release of high energy debris that
could jeopardize aircraft safety.

For the reasons described above, this AD,
which supersedes EASA AD 2008-0084,
requires the implementation of the new life
limit on the affected parts and the
replacement of parts that had exceeded this
new limit. This AD also extends the scope to
include the P/N 095-01-015-20 turbine
wheel, which is physically identical to the P/
N 095-01-015-03 turbine wheel but is
manufactured using a revised process
(approved by EASA).

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Microturbo has issued Service
Bulletin 095-49-17, dated March 16,
2010. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAIL

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of EASA and is
approved for operation in the United
States. Pursuant to our bilateral
agreement with France, they have
notified us of the unsafe condition
described in the MCAI and service
information referenced above. We are
issuing this AD because we evaluated
all information provided by EASA and
determined the unsafe condition exists
and is likely to exist or develop on other
products of the same type design. This
AD requires removal of turbine wheels
P/N 095-01-015-03 or P/N 095-01—
015-20, before exceeding the new
reduced life limit of 4,225 cycles-in-
service, and replacement with a new or
serviceable part.

FAA’s Determination of the Effective
Date

Since no domestic operators use this
product, notice and opportunity for
public comment before issuing this AD
are unnecessary. Therefore, we are
adopting this regulation immediately.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
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we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2010-0512;
Directorate Identifier 2010-NE-21-AD”
at the beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this AD. Using the
search function of the Web site, anyone
can find and read the comments in any
of our dockets, including, if provided,
the name of the individual who sent the
comment (or signed the comment on
behalf of an association, business, labor
union, etc.). You may review the DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (65 FR 19477-78).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-13-01 Microturbo: Amendment 39—
16332.; Docket No. FAA—2010-0512;
Directorate Identifier 2010-NE-21-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective July 16, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Microturbo Saphir
20 model 095 auxiliary power units (APUs).

These APUs are installed on, but not limited
to, Eurocopter EC225 and AS332 helicopters.

Reason

(d) This AD results from mandatory
continuing airworthiness information (MCAI)
issued by the European Aviation Safety
Agency (EASA) to identify and correct an
unsafe condition on an aviation product.
EASA AD 2010-0079 states:

The turbine wheel, part number (P/N) 095—
01-015-03, of the SAPHIR 20 Model 095
APU is a life-limited part. Microturbo had
determined through “fleet leader” testing and
inspection that the published life limit of this
turbine wheel should be reduced to 9,000
cycles. Use of the turbine wheel beyond
9,000 cycles could lead to the release of high
energy debris that could jeopardize aircraft
safety.

For the reasons described above, EASA AD
2008-0084 required the implementation of

the new life limit on the affected parts and
the replacement parts that had exceeded the
new life limit.

Microturbo has now determined that the
life limit of the turbine wheel should be
further reduced to 4,225 cycles. Use of the
turbine wheel beyond 4,225 cycles could
lead to the release of high energy debris that
could jeopardize aircraft safety.

We are issuing this AD to prevent an
uncontained burst of the APU turbine that
could liberate high-energy fragments
resulting in injury and damage to the aircraft.

Actions and Compliance

(e) Unless already done, do the following
actions:

(1) Remove turbine wheels P/N 095-01—
015-03 or P/N 095-01-015-20, before
exceeding the new reduced life limit of 4,225
cycles-in-service, and replace it with a new
or serviceable part.

(2) Thereafter, remove turbine wheels P/N
095-01-015-03 or P/N 095-01-015-20,
before exceeding the new reduced life limit
of 4,225 cycles-in-service, and replace it with
a new or serviceable part.

FAA AD Differences

(f) The initial compliance time for the
EASA AD is within one month after the
effective date of the AD or upon
accumulating 4,225 cycles-in-service,
whichever occurs later. The initial
compliance time for this AD is before
exceeding the new reduced life limit of 4,225
cycles-in-service.

Alternative Methods of Compliance

(g) The Manager, Boston Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.

Related Information

(h) Refer to EASA AD 2010-0079, dated
April 26, 2010, and Microturbo Service
Bulletin No. 095-49-17, dated March 16,
2010, for related information. Contact
Microturbo, Technical Publications
Department, 8 Chemin du pont de Rupe, BP
62089, 31019 Toulouse Cedex, France;
telephone 33 0 5 61 37 55 00; fax 33 0 5 61
70 74 45 for a copy of this service bulletin.

(i) Contact Michael Schwetz, Aerospace
Engineer, Boston Aircraft Certification Office,
FAA, Engine and Propeller Directorate, 12
New England Executive Park, Burlington,
MA 01803; e-mail: michaelschwetz@faa.gov;
telephone (781) 238-7761; fax (781) 238-
7170, for more information about this AD.

Material Incorporated by Reference

(j) None.

Issued in Burlington, Massachusetts, on
June 4, 2010.
Peter A. White,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2010-13928 Filed 6-10-10; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2009-1080; Airspace
Docket No. 09-AGL-13]

RIN 2120-AA66
Modification of Jet Routes J-32, J-38,
and J-538; Minnesota

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Jet
Routes J-32 and J-38 by terminating
portions of the routes that are no longer
needed at the Duluth, MN, VHF
omnidirectional range/tactical air
navigation (VORTAC) that are no longer
needed. This action also modifies the J—
538 airway description to align it with
the corresponding segment of J-538
contained in Canadian airspace. This
action is necessary for the safety and
management of instrument flight rules
(IFR) operations within the National
Airspace System (NAS).

DATES: Effective date 0901 UTC,
September 23, 2010. The Director of the
Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
FOR FURTHER INFORMATION CONTACT:
Colby Abbott, Airspace and Rules
Group, Office of System Operations
Airspace and AIM, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone: (202) 267-8783.
SUPPLEMENTARY INFORMATION:

History

On Wednesday, December 9, 2009,
the FAA published in the Federal
Register a notice of proposed
rulemaking to modify jet routes J-32, J—
38, and J-538 between the Duluth, MN,
VORTAC and the United States (U.S.)/
Canadian border (74 FR 65040).
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal. No comments were received.

The Rule

This action amends Title 14 Code of
Federal Regulation (14 CFR) part 71 by
modifying Jet Routes J-32, J-38, and J—
538 in the Duluth, MN, area. These
modifications will enhance the flow of
air traffic by removing unused segments
of ]-32 and J-38, extending between the
Duluth, MN, VORTAC and the U.S./

Canadian border that do not meet or
connect to any corresponding airways
within Canadian airspace. This action
also changes the legal description of J—
538 to correctly reflect the current
charted alignment with the Sioux
Narrows, ON, VORTAC.

Jet Routes are published in paragraph
2004 of FAA Order 7400.9T dated
August 27, 2009 and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The jet routes listed in this
document will be subsequently
published in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation: (1) Is
not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Since this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of the airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority as
it modifies the route structure of Jet
Routes as required to preserve the safe
and efficient flow of air traffic.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, Environmental Impacts:
Polices and Procedures, paragraph 311a.
This airspace action is not expected to
cause any potentially significant
environmental impacts, and no
extraordinary circumstances exist that

warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g], 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.9T,
Airspace Designations and Reporting
Points, signed August 27, 2009 and
effective September 15, 2009, is
amended as follows:

Paragraph 2004 Jet Routes.

* * * * *

J-32 [Modified]

From Oakland, CA, via Sacramento, CA;
Mustang, NV; Lovelock, NV; Battle
Mountain, NV; Malad City, ID; Boysen
Reservoir, WY; Crazy Woman, WY; Dupree,
SD; Aberdeen, SD; to Duluth, MN.

* * * * *

J-38 [Modified]

From Duluth, MN; Green Bay, WI; to Peck,
ML

* * * * *

J-538 [Modified]

From Sioux Narrows, ON; Duluth, MN;
Dells, WI; to Badger, WI. The airspace within
Canada is excluded.

Issued in Washington, DC, on May 25,
2010.
Edith V. Parish,
Manager, Airspace and Rules Group.
[FR Doc. 2010-13992 Filed 6—10-10; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA—-2010-0299; Airspace
Docket No. 10-AAL-9]

Revision of Class E Airspace; Galena,
AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final Rule.

SUMMARY: This action revises Class E
airspace at Galena, AK, to accommodate
three amended Standard Instrument
Approach Procedures (SIAPs) and the
development of one Obstacle Departure
Procedure (ODP) at the Edward G. Pitka
Sr. Airport. The FAA is taking this
action to enhance safety and
management of Instrument Flight Rules
(IFR) operations at Edward G. Pitka Sr.
Airport.

DATES: Effective 0901 UTC, September
23, 2010. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: Gary
Rolf, AAL-538G, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-5898; fax:
(907) 271-2850; e-mail:
gary.ctr.rolf@faa.gov. Internet address:
http://www.faa.gov/about/office_org/
headquarters_offices/ato/service_units/
systemops/fs/alaskan/rulemaking/.

SUPPLEMENTARY INFORMATION:

History

On Thursday April 8, 2010, the FAA
published a notice of proposed
rulemaking in the Federal Register to
revise Class E airspace at Galena, AK (75
FR 17892).

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments were received. The rule is
adopted as proposed.

The Class E2 surface areas are
published in paragraph 6002 in FAA
Order 7400.9T, Airspace Designations
and Reporting Points, signed August 27,
2009, and effective September 15, 2009,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace areas
designated as 700/1,200 ft. transition
areas are published in paragraph 6005 of
FAA Order 7400.9T, Airspace

Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

The Rule

This action amends Title 14 Code of
Federal Regulations (14 CFR) part 71 by
revising Class E airspace at Edward G.
Pitka Sr. Airport, AK, to accommodate
three amended SIAPs and one new ODP
at Edward G. Pitka Sr. Airport. This
Class E airspace will provide adequate
controlled airspace upward from the
surface, and from 700 and 1,200 feet
above the surface, for safety and
management of IFR operations at
Edward G. Pitka Sr. Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not
warrant preparation of a regulatory
evaluation as the anticipated impact is
so minimal. Because this is a routine
matter that will only affect air traffic
procedures and air navigation, it is
certified that this rule will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle 1, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart 1, Section
40103, Sovereignty and use of airspace.
Under that section, the FAA is charged
with prescribing regulations to ensure
the safe and efficient use of the
navigable airspace. This regulation is
within the scope of that authority
because it creates Class E airspace
sufficient in size to contain aircraft
executing instrument procedures for the
Edward G. Pitka Sr. Airport and
represents the FAA’s continuing effort
to safely and efficiently use the
navigable airspace.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in

14 CFR 71.1 of Federal Aviation
Administration Order 7400.9T, Airspace
Designations and Reporting Points,
signed August 27, 2009, and effective
September 15, 2009, is amended as
follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

AAL AK E2 Galena, AK [Revised]

Edward G. Pitka Sr. Airport, AK
(Lat. 64°44’10” N., long. 156°56'15” W.)
Within a 4.2 mile radius of the Edward
G. Pitka Sr. Airport, AK.

* * * * *

Paragraph 6005 Class E Airspace Extending
Upward from 700 Feet or More Above the
Surface of the Earth.

* * * * *

AAL AK E5 Galena, AK [Revised]

Edward G. Pitka Sr. Airport, AK

(Lat. 64°44"10” N, long. 156°56"15” W.)

That airspace extending upward from 700
feet above the surface within a 7.2-mile
radius of the Edward G. Pitka Sr. Airport,
AK, and within 3.8 miles either side of the
239 bearing from the Edward G. Pitka Sr.
Airport, extending from the 7.2-mile radius
to 12.9 miles west of the Edward G. Pitka Sr.
Airport, and within 2.9 miles either side of
the 110 bearing from the Edward G. Pitka Sr.
Airport, extending from the 7.2-mile radius
to 14.5 miles east of the Edward G. Pitka Sr.
Airport; and that airspace extending upward
from 1,200 feet above the surface within a 73-
mile radius of the Edward G. Pitka Sr.
Airport, AK.

Issued in Anchorage, AK, on May 28, 2010.
Michael A. Tarr,

Acting Manager, Alaska Flight Services
Information Area Group.

[FR Doc. 2010-13985 Filed 6-10-10; 8:45 am|
BILLING CODE 4910-13-P
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SOCIAL SECURITY ADMINISTRATION
20 CFR Part 404

[Docket No. SSA-2010-0021]

RIN 0960-AH20

Extension of Expiration Dates for
Several Body System Listings

AGENCY: Social Security Administration.
ACTION: Final rule.

SUMMARY: We are extending the
expiration dates of the following body
systems in the Listing of Impairments
(listings) in our regulations:
Cardiovascular System, Endocrine
System, Growth Impairment,
Hematological Disorders,
Musculoskeletal System, Mental
Disorders, Neurological, and Respiratory
System. We are making no other
revisions to these body system listings.
This extension will ensure that we
continue to have in the listings the
criteria we need to evaluate
impairments in the affected body
systems at the appropriate steps of the
sequential evaluation processes for
initial claims and continuing disability
reviews.

DATES: This final rule is effective on
June 11, 2010.

FOR FURTHER INFORMATION CONTACT:
Cheryl Williams, Director, Office of
Medical Listings Improvement, 6401
Security Boulevard, Baltimore, MD
21235-6401, (410) 965—1020. For
information on eligibility or filing for
benefits, call our national toll-free
number, 1-800-772-1213, or TTY 1—
800-325-0778, or visit our Internet site,
Social Security Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:
Electronic Version

The electronic file of this document is
available on the date of publication in
the Federal Register at http://
www.gpoaccess.gov/fr/index.html.

Background

We use the listings in appendix 1 to
subpart P of part 404 of 20 CFR at the
third step of the sequential evaluation
process to evaluate claims filed by
adults and children for benefits based
on disability under the title II and title
XVI programs.* 20 CFR 404.1520(d),
416.920(d). The listings are in two parts.
There are listings for adults (part A) and
children (part B). If you are age 18 or

1 We also use the listings in the sequential
evaluation processes we use to determine whether
a beneficiary’s disability continues. See
§§404.1594, 416.994, and 416.994a.

over, we apply the listings in part A
when we assess your claim. If you are
under age 18, we first use the criteria in
part B of the listings. If the criteria in
part B do not apply, we may use the
criteria in part A when those criteria
give appropriate consideration to the
effects of the impairment(s) in children.
20 CFR 404.1525(b), 416.925(b).

Explanation of Changes

In this final rule, we are extending
until July 2, 2012, the date on which the
listings for the following body systems
will no longer be effective:

e Growth Impairment (100.00);

e Respiratory System (3.00 and
103.00);

e Hematological Disorders (7.00 and
107.00);

e Endocrine System (9.00 and
109.00);

¢ Neurological (11.00 and 111.00);

e Mental Disorders (12.00 and
112.00).

We are also extending until February
18, 2013, the date on which the listings
for the following body systems will no
longer be effective:

e Musculoskeletal System (1.00 and
101.00);

e Cardiovascular System (4.00 and
104.00).

We have already begun the process of
updating these listings, and we have
taken significant steps to revise and
update the listings for body systems that
are not affected by this final rule. We
have published advance notices of
proposed rulemaking requesting
comments from the public on whether
and how we should update and revise
the criteria for the growth impairment
listings (70 FR 53323 (2005)), the
respiratory listings (70 FR 19358
(2005)), the cardiovascular listings (73
FR 20564 (2008)), and the neurological
listings (70 FR 19356 (2005)). We also
have published notices of proposed
rulemaking proposing to revise the
mental disorders listings (68 FR 12639
(2003)) and the listings for the
endocrine body system (74 FR 66069
(2009)).2 We intend to update the
listings as quickly as possible, but we
may not be able to publish final rules
revising these body system listings by
the expiration dates we are changing

2In addition, since we last extended the

expiration date of some of the listings in May 2008
(73 FR 31025 (2008)), we have published final rules
revising the malignant neoplastic diseases body
system (74 FR 51229 (2009)); final rules on the
hearing loss listings in the special senses and
speech body system (75 FR 30693 (2010)) and
advance notices of proposed rulemaking for the
genitourinary body system, (74 FR 57970 (2009),
multiple body system (59 FR 57971 (2009)), and
skin body system (74 FR 57972 (2009)).

today. Therefore, we are extending the
expiration dates as listed above.

Regulatory Procedures

Justification for Final Rule

We follow the Administrative
Procedure Act (APA) rulemaking
procedures specified in 5 U.S.C. 553 in
promulgating regulations. The Social
Security Act, 702(a)(5); 42 U.S.C.
902(a)(5). Generally, the APA requires
that an agency provide prior notice and
opportunity for public comment before
issuing a final regulation. The APA
provides exceptions to the notice-and-
comment requirements when an agency
finds there is good cause for dispensing
with such procedures because they are
impracticable, unnecessary, or contrary
to the public interest.

We have determined that good cause
exists for dispensing with the notice and
public comment procedures. 5 U.S.C.
553(b)(B). This final rule only extends
the date on which several body system
listings will no longer be effective. It
makes no substantive changes to our
rules. Moreover, our current
regulations 3 provide that we may
extend, revise, or promulgate the body
system listings again. Therefore, we
have determined that opportunity for
prior comment is unnecessary, and we
are issuing this regulation as a final rule.

In addition, for the reasons cited
above, we find good cause for
dispensing with the 30-day delay in the
effective date of this final rule. 5 U.S.C.
553(d)(3). We are not making any
substantive changes in these body
system listings. Without an extension of
the expiration dates for these listings,
we will not have the criteria we need to
assess medical impairments in these
body systems at the appropriate steps of
the sequential evaluation processes. We
therefore find it is in the public interest
to make this final rule effective on the
publication date.

Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that this final rule does not
meet the requirements for a significant
regulatory action under Executive Order
12866. Thus, OMB did not review it. We
have also determined that this final rule
meets the plain language requirement of
Executive Order 12866.

Regulatory Flexibility Act

We certify that this final rule does not
have a significant economic impact on
a substantial number of small entities
because it affects only individuals.

3 See the first sentence of appendix 1 to subpart
P of part 404.
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Therefore, a regulatory flexibility
analysis is not required under the
Regulatory Flexibility Act, as amended.

Paperwork Reduction Act

This rule does not create any new or
affect any existing collections, and
therefore does not require Office of
Management and Budget approval
under the Paperwork Reduction Act.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security-
Disability Insurance; 96.002, Social Security-
Retirement Insurance; 96.004, Social
Security-Survivors Insurance; 96.006,
Supplemental Security Income)

List of Subjects in 20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-Age, Survivors and Disability
Insurance, Reporting and recordkeeping
requirements, Social Security.

Michael J. Astrue,
Commissioner of Social Security.

m For the reasons set out in the
preamble, we are amending appendix 1
to subpart P of part 404 of chapter III of
title 20 of the Code of Federal
Regulations as set forth below.

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950 )

Subpart P—[Amended]

m 1. The authority citation for subpart P
of part 404 continues to read as follows:

Authority: Secs. 202, 205(a), (b), and (d)-
(h), 216(i), 221(a) and (i), 222(c), 223, 225,
and 702(a)(5) of the Social Security Act (42
U.S.C. 402, 405(a), (b), and (d)-(h), 416(i),
421(a) and (i), 422(c), 423, 425, and
902(a)(5)); sec. 211(b), Pub. L. 104-193, 110
Stat. 2105, 2189; sec. 202, Pub. L. 108-203,
118 Stat. 509 (42 U.S.C. 902 note).

m 2. Amend appendix 1 to subpart P of
part 404 by revising items 1, 2, 4, 5, 8,
10, 12, and 13 of the introductory text
before Part A to read as follows:

Appendix 1 to Subpart P of Part 404—
Listing of Impairments

* * * * *

1. Growth Impairment (100.00): July 2,
2012.

2. Musculoskeletal System (1.00 and
101.00): February 18, 2013.

* * * * *

4. Respiratory System (3.00 and 103.00):
July 2, 2012.

5. Cardiovascular System (4.00 and
104.00): February 18, 2013.

* * * * *

8. Hematological Disorders (7.00 and
107.00): July 2, 2012.

* * * * *

10. Endocrine System (9.00 and 109.00):
July 2, 2012.
* * * * *

12. Neurological (11.00 and 111.00): July 2,
2012.

13. Mental Disorders (12.00 and 112.00):
July 2, 2012.
* * * * *
[FR Doc. 2010-13988 Filed 6—10-10; 8:45 am]
BILLING CODE 4191-02-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404, 405, 408, 416, and
418

[Docket No. SSA-2009-0062]

RIN 0960-AH16

Technical Amendment Language
Change From “Wholly” to “Fully”

AGENCY: Social Security Administration.

ACTION: Final rules; technical
amendment.

SUMMARY: These final rules amend our
regulations to replace the word “wholly”
with the word “fully” when we describe
the favorable or unfavorable nature of
determinations or decisions we make on
claims for benefits. This change does
not alter the substance of the regulations
or have any effect on the rights of
claimants or any other parties.

DATES: These final rules are effective
June 11, 2010.

FOR FURTHER INFORMATION CONTACT: For
information about these final rules, call
Brian J. Rudick, Office of Regulations,
Social Security Administration, 6401
Security Boulevard, Baltimore, MD
21235-6401, (410) 965—-7102. For
information on eligibility or filing for
benefits, call our national toll-free
number, 1-800-772-1213 or TTY 1-
800-325—-0778, or visit our Internet site,
Social Security Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION: We are
changing the word “wholly” to “fully” in
a number of places in our regulations.
We have used the words “wholly” and
“fully” interchangeably in our prior
regulations when we refer to
determinations or decisions that provide
a claimant with all of the relief that he
or she seeks. For example, in our rules
regarding the administrative review
process in subpart J of part 404 of our
rules, we sometimes used the phrase
“wholly favorable” and other times used
the phrase “fully favorable” to mean the
same thing. We believe that using the
phrase “fully favorable” throughout
these rules will make our regulations
clearer and more consistent. These
editorial changes do not alter the

substance of the regulations and will not
affect the rights of claimants or any
other parties.

Electronic Version

The electronic file of this document is
available on the date of publication in
the Federal Register at hitp://
www.gpoaccess.gov/fr/index.html.

Regulatory Procedures

We follow the Administrative
Procedure Act (APA) rulemaking
procedures specified in 5 U.S.C. 553
when we develop regulations. Section
702(a)(5) of the Social Security Act, 42
U.S.C. 902(a)(5). The APA provides
exceptions to its notice and public
comment procedures when an agency
finds there is good cause for dispensing
with such procedures because they are
impracticable, unnecessary, or contrary
to the public interest. 5 U.S.C. 553(b)(B).
The changes we are making in these
rules promote clear and consistent
regulations by ensuring that we use only
one term rather than two essentially
synonymous terms to describe the
nature of our determinations and
decisions. The changes do not alter the
substance of the regulations or have any
effect on the rights of claimants or any
other parties. We believe the public
would not be particularly interested in
commenting on these changes.
Therefore, we have determined that
opportunity for prior comment is
unnecessary, and we are issuing these
rules as final rules.

In addition, because we are not
making any substantive changes to the
existing rules, we find there is good
cause for dispensing with the 30-day
delay in the effective date of a
substantive rule provided by 5 U.S.C.
553(d)(3). Since these changes merely
simplify the wording of the regulations,
we find that it is unnecessary to delay
the effective date of the rules and that
it is in the public interest to make these
final rules effective on the date of
publication.

Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that these final rules do not
meet the criteria for a significant
regulatory action under Executive Order
12866 and were not subject to OMB
review.

Regulatory Flexibility Act

We certify that these final rules will
not have a significant economic impact
on a substantial number of small entities
because they only affect States and
individuals. Therefore, a regulatory
flexibility analysis is not required under
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the Regulatory Flexibility Act, as
amended.

Paperwork Reduction Act

These rules do not create any new or
affect any existing collections and,
therefore, do not require Office of
Management and Budget approval
under the Paperwork Reduction Act.

List of Subjects

20 CFR Part 404

Administrative practice and
procedure; Blind; Disability benefits;
Old-age, Survivors, and Disability
Insurance; Reporting and recordkeeping
requirements; Social security.

20 CFR Part 405

Administrative practice and
procedure; Blind; Disability benefits;
Old-age, Survivors, and Disability
Insurance; Public assistance programs;
Reporting and recordkeeping
requirements; Social security;
Supplemental Security Income (SSI).

20 CFR Part 408

Administrative practice and
procedure; Aged; Reporting and
recordkeeping requirements; Social
security; Supplemental Security Income
(SSI); Veterans.

20 CFR Part 416

Administrative practice and
procedure; Reporting and recordkeeping
requirements; Supplemental Security
Income (SSI).

20 CFR Part 418

Administrative practice and
procedure; Aged, Blind, Disability
benefits, Public assistance programs,
Reporting and recordkeeping
requirements; Supplemental Security
Income (SSI), Medicare subsidies.

Michael J. Astrue,
Commissioner of Social Security.

m For the reasons set out in the
preamble, we are amending Chapter III
of title 20 of the Code of Federal
Regulations as set forth below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950- )

Subpart J—[Amended]

m 1. The authority citation for subpart J
of part 404 continues to read as follows:

Authority: Secs. 201(j), 204(f), 205(a), (b),
(d)—(h), and (j), 221, 223(i), 225, and 702(a)(5)
of the Social Security Act (42 U.S.C. 401(j),
404(f), 405(a), (b), (d)—(h), and (j), 421, 423(i),
425, and 902(a)(5)); sec. 5, Pub. L. 97—-455, 96
Stat. 2500 (42 U.S.C. 405 note); secs. 5, 6(c)—
(e), and 15, Pub. L. 98—460, 98 Stat. 1802 (42

U.S.C. 421 note); sec. 202, Pub. L. 108-203,
118 Stat. 509 (42 U.S.C. 902 note).

§404.941 [Amended]

m 2.In §404.941, amend the third
sentence of paragraph (a) by removing
the words “wholly or partially
favorable” and adding in their place the
words “fully or partially favorable”, and
amend the heading and the first
sentence of paragraph (d) by removing
the words “wholly favorable” and
adding in their place the words “fully
favorable”.

§404.943 [Amended]

m 3.In §404.943, amend the fifth
sentence of paragraph (a)(1), the third
sentence of paragraph (b)(1), the
heading and first sentence of (c)(1), the
first sentence of (c)(2) introductory text,
and the first sentence of (c)(3) by
removing the words “wholly favorable”

and adding in their place the words
“fully favorable”.

§404.948 [Amended]

m 4.In §404.948, amend the heading of
paragraph (a) by removing the words
“wholly favorable” and adding in their
place the words “fully favorable”.

§404.953 [Amended]

m 5.In §404.953, amend the paragraph
heading, and the first, second, and fifth
sentences of paragraph (b) by removing
the words “wholly favorable” and
adding in their place the words “fully
favorable”.

§404.966 [Amended]

m 6. In §404.966, amend the second
sentence of paragraph (a) by removing
the words “wholly favorable” and
adding in their place the words “fully
favorable”.

§404.969 [Amended]

m 7.In §404.969, amend the first
sentence of paragraph (b)(1) by
removing the words “wholly or partially
favorable” and adding in their place the
words “fully or partially favorable”.

§404.988 [Amended]

m 8.In §404.988, amend paragraph
(c)(8) by removing the words “wholly or
partially unfavorable” and adding in
their place the words “fully or partially
unfavorable”.

Subpart Q—[Amended]

m 9. The authority citation for subpart Q
of part 404 continues to read as follows:
Authority: Secs. 205(a), 221, and 702(a)(5)

of the Social Security Act (42 U.S.C. 405(a),
421, and 902(a)(5)).

§404.1618 [Amended]

m 10.In §404.1618, remove the words
“wholly or partly unfavorable” and add
in their place the words “fully or
partially unfavorable”.

PART 405—ADMINISTRATIVE REVIEW
PROCESS FOR ADJUDICATING
INITIAL DISABILITY CLAIMS

Subpart D—[Amended]

m 11. The authority citation for part 405
continues to read as follows:

Authority: Secs. 201(j), 205(a)—(b), (d)—(h),
and (s), 221, 223(a)—(b), 702(a)(5), 1601, 1602,
1631, and 1633 of the Social Security Act (42
U.S.C. 401(j), 405(a)—(b), (d)—(h), and (s), 421,
423(a)—(b), 902(a)(5), 1381, 1381a, 1383, and
1383b).

§405.340 [Amended]

m 12.In § 405.340, amend the heading of
paragraph (a) by removing the words
“wholly favorable” and adding in their
place the words “fully favorable”, and
revise the first sentence of paragraph (a)
by removing the word “wholly” and
adding in its place the word “fully”.

§405.370 [Amended]

m 13.In §405.370, amend the first
sentence of paragraph (b) by removing
the words “wholly favorable” and
adding in their place the words “fully
favorable”.

PART 408—SPECIAL BENEFITS FOR
CERTAIN WORLD WAR Il VETERANS

Subpart J—[Amended]

m 14. The authority citation for subpart
] of part 408 continues to read as
follows:

Authority: Secs. 702(a)(5) and 809 of the
Social Security Act (42 U.S.C. 902(a)(5) and
1009).

§408.1070 [Amended]

m 15.In §408.1070, amend paragraph
(b)(1) introductory text by removing the
words “wholly or partially favorable”
and adding in their place the words
“fully or partially favorable”.

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart J—[Amended]

m 16. The authority citation for subpart
J of part 416 continues to read as
follows:

Authority: Secs. 702(a)(5), 1614, 1631, and

1633 of the Social Security Act (42 U.S.C.
902(a)(5), 1382¢, 1383, and 1383b).
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§416.1018 [Amended]

m17.In §416.1018, remove the words
“wholly or partly unfavorable” and add
in their place the words “fully or
partially unfavorable”.

Subpart N—[Amended]

m 18. The authority citation for subpart
N of part 416 continues to read as
follows:

Authority: Secs. 702(a)(5), 1631, and 1633
of the Social Security Act (42 U.S.C.
902(a)(5), 1383, and 1383b); sec. 202, Pub. L.
108-203, 118 Stat. 509 (42 U.S.C. 902 note).

§416.1441 [Amended]

m 19.1n §416.1441, amend the third
sentence of paragraph (a) by removing
the words “wholly or partially
favorable” and adding in their place the
words “fully or partially favorable”, and
amend the heading and the first
sentence of paragraph (d) by removing
the words “wholly favorable” and
adding in their place the words “fully
favorable”.

§416.1443 [Amended]

m 20.In §416.1443, amend the fifth
sentence of paragraph (a)(1), the third
sentence of paragraph (b)(1), the
heading and first sentence of paragraph
(c)(1), the first sentence of paragraph
(c)(2), and the first sentence of
paragraph (c)(3) by removing the words
“wholly favorable” and adding in their
place the words “fully favorable”.

§416.1448 [Amended]

m 21.In §416.1448, amend the heading

of paragraph (a) by removing the words
“wholly favorable” and adding in their

place the words “fully favorable”.

§416.1453 [Amended]

m 22.In §416.1453, amend the
paragraph heading, the first sentence,
the second sentence, and the fifth
sentence of paragraph (b) by removing
the words “wholly favorable” and
adding in their place the words “fully
favorable”.

§416.1466 [Amended]

W 23.In §416.1466, amend the second
sentence of paragraph (a) by removing
the words “wholly favorable” and
adding in their place the words “fully
favorable”.

§416.1469 [Amended]

W 24.In §416.1469, amend the first
sentence of paragraph (b)(1) by
removing the words “wholly or partially
favorable” and adding in their place the
words “fully or partially favorable”.

PART 418—MEDICARE SUBSIDIES
Subpart D—[Amended]

m 25. The authority citation for subpart
D of part 418 continues to read as
follows:

Authority: Secs. 702(a)(5) and 1860D-1,
1860D-14 and —15 of the Social Security Act
(42 U.S.C. 902(a)(5), 1395w—101, 1395w-114,
and —115).

§418.3680 [Amended]

m 26.In §418.3680, amend the second
sentence by removing the words
“wholly favorable” and adding in their
place the words “fully favorable”.

[FR Doc. 2010-13987 Filed 6-10~10; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 872

[Docket No. FDA-2008-N-0163] (formerly
Docket No. 2001N-0067)

RIN 0910-AG21

Dental Devices: Classification of
Dental Amalgam, Reclassification of
Dental Mercury, Designation of Special
Controls for Dental Amalgam, Mercury,
and Amalgam Alloy; Technical
Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) published a final
rule in the Federal Register of August

4, 2009 (74 FR 38686) which classified
dental amalgam as a class II device,
reclassified dental mercury from class I
to class II, and designated special
controls for dental amalgam, mercury,
and amalgam alloy. The effective date of
the rule was November 2, 2009. The
final rule was published with an
inadvertent error in the codified section.
This document corrects that error. This
action is being taken to ensure the
accuracy of the agency’s regulations.

DATES: This rule is effective June 11,
2010.

FOR FURTHER INFORMATION CONTACT:
Michael Adjodha, Food and Drug
Administration, Center for Devices and
Radiological Health, 10903 New
Hampshire Ave., Bldg. 66, rm. 2606,
Silver Spring, MD 20993-0002, 301—
796—6276.

SUPPLEMENTARY INFORMATION: Dental
amalgam is a metallic restorative
material that is used for the direct filling
of carious lesions or structural defects in
teeth. Dental amalgam is a combination
of elemental mercury (liquid) and
amalgam alloy (powder), which is
composed primarily of silver, tin, and
copper (74 FR 38686). The final rule
classified the device “dental amalgam”
into class II; reclassified the device
“dental mercury” (hereinafter
“mercury”) from class I to class II; and
designated a special controls guidance
document to support the class II
classifications of dental amalgam,
mercury, and the device “amalgam
alloy.” The final rule classified all three
devices together in a single regulation,
by establishing a new section 21 CFR
872.3070, entitled “Dental amalgam,
mercury, and amalgam alloy.”

With the establishment of a single
classification regulation for the three
devices, supported by a designated class
1I special controls guidance document,
FDA also intended to remove from
codification the previous classifications
of dental mercury and amalgam alloy as
separate devices under 21 CFR 872.3700
and 21 CFR 872.3050, respectively. FDA
removed the previous classification of
amalgam alloy in the codified section of
the final rule (74 FR 38686 at 38714),
but inadvertently did not remove the
previous classification of dental
mercury. This document corrects that
€ITOoT.

Publication of this document
constitutes final action on the change
under the Administrative Procedure Act
(5 U.S.C. 553). This technical
amendment merely removes a
regulatory reference in the Code of
Federal Regulations (CFR) that was
inadvertently not removed in the final
rule. FDA therefore, for good cause, has
determined that notice and public
comment are unnecessary, under 5
U.S.C. 553(b)(3)(B). Further, this rule
places no burden on affected parties for
which such parties would need a
reasonable time to prepare for the
effective date of the rule. Accordingly,
FDA, for good cause, has determined
this technical amendment to be exempt
under 5 U.S.C. 553(d)(3) from the 30-
day effective date from publication.

FDA has determined under 21 CFR
25.30(i) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required. In addition, FDA has
determined that this final rule contains
no collections of information. Therefore,
clearance by the Office Management and
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Budget under the Paperwork Reduction
Act of 1995 is not required.

For the effective date of this final rule,
see the DATES section of this document.

List of Subjects in 21 CFR Part 872

Medical devices.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act, and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 872 is
amended as follows:

PART 872—DENTAL DEVICES

m 1. The authority citation for 21 CFR
part 872 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 371.

§872.3700 [Removed]
m 2. Remove §872.3700.

Dated: June 8, 2010.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2010-14083 Filed 6—10-10; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2010-0371]
RIN 1625-AA00

Safety Zone; City of Martinez 4th of
July Fireworks, Martinez, CA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the launching of fireworks being
sponsored by the City of Martinez. The
fireworks display will be held on July 4,
2010, on the shoreline of the Carquinez
Straits. This safety zone is being
established to ensure the safety of
participants and spectators from the
dangers associated with the
pyrotechnics. Unauthorized persons or
vessels are prohibited from entering
into, transiting through, or remaining in
the safety zone without permission of
the Captain of the Port or his designated
representative.

DATES: This rule is effective from 9 p.m.
through 10:15 p.m. on July 4, 2010.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2010—
0371 and are available online by going
to http://www.regulations.gov, selecting

the Advanced Docket Search option on
the right side of the screen, inserting
USCG-2010-0371 in the Docket ID box,
pressing Enter, and then clicking on the
item in the Docket ID column. They are
also available for inspection or copying
two locations: The Docket Management
Facility (M—-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call Ensign Elizabeth Ellerson, U.S.
Coast Guard Sector San Francisco, at
415-399-7436 or e-mail at D11-PF-
MarineEvents@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202—366—
9826.

SUPPLEMENTARY INFORMATION:
Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM),
as it would be impracticable to publish
an NPRM with respect to this rule
because the event would occur before
the rulemaking process could be
completed. Because of the dangers
posed by the pyrotechnics used in this
fireworks display, the safety zone is
necessary to provide for the safety of
event participants, spectators, spectator
craft, and other vessels transiting the
event area. For the safety concerns
noted, it is in the public interest to have
these regulations in effect during the
event.

Background and Purpose

The City of Martinez is sponsoring a
brief fireworks display on July 4, 2010.
The fireworks show is meant for
entertainment purposes and will be
used to celebrate Independence Day.
The fireworks display is scheduled to
launch at 9:30 p.m., on July 4, 2010, and
last twenty minutes. A safety zone
around the launch site is necessary to
protect spectators, vessels, and other

property from the hazards associated
with the pyrotechnics on the fireworks.

Discussion of Rule

The Coast Guard is establishing a
temporary safety zone on specified
waters of the Carquinez Straits, for the
City of Martinez Fourth of July
Fireworks Display. The safety zone will
apply to the navigable waters around
the fireworks site within a radius of 500
feet. The fireworks launch site is on the
shoreline of Martinez and will be
located in position 38°01°31.77” N.,
122°08"23.75” W. (NAD83).

The effect of the temporary safety
zone will be to restrict general
navigation in the vicinity of the
fireworks launch site. Except for
persons or vessels authorized by the
Coast Guard Patrol Commander, no
person or vessel may enter or remain in
the safety zone. This safety zone is
needed to keep spectators and vessels a
safe distance away from the fireworks
launch site to ensure the safety of
participants, spectators, and transiting
vessels.

Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order.

Although this rule restricts access to
the waters encompassed by the safety
zone, the effect of this rule will not be
significant because the local waterway
users will be notified via public
Broadcast Notice to Mariners to ensure
the safety zone will result in minimum
impact. The entities most likely to be
affected are pleasure craft engaged in
recreational activities.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
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governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule may affect owners and
operators of pleasure craft engaged in
recreational activities and sightseeing.
This rule will not have a significant
economic impact on a substantial
number of small entities for several
reasons: (i) Vessel traffic can pass safely
around the area, (ii) vessels engaged in
recreational activities and sightseeing
have ample space outside of the effected
portion of the area of Martinez, CA to
engage in these activities, (iii) this rule
will encompass only a small portion of
the waterway for a limited period of
time, and (iv) the maritime public will
be advised in advance of this safety
zone via Broadcast Notice to Mariners.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—-REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not

require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 0023.1 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded this action is one of a
category of actions which do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction. This rule
involves establishing, disestablishing, or
changing Regulated Navigation Areas
and security or safety zones. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures, and
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.
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m 2. Add § 165.T11-320 to read as
follows:

§165.T11-320 Safety Zone; City of
Martinez 4th of July Fireworks, Martinez,
CA.

(a) Location. This temporary safety
zone is established for the waters of
Martinez, CA. The fireworks launch site
will be located in position 38°01'31.77”
N., 122°08°23.75” W. (NAD 83). The
temporary safety zone applies to the
navigable waters around the fireworks
site within a radius of 500 feet.

(b) Definitions. As used in this
section, “designated representative”
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port San Francisco (COTP) in the
enforcement of the safety zone.

(c) Regulations. (1) Under the general
regulations in § 165.23, entry into,
transiting, or anchoring within this
safety zone is prohibited unless
authorized by the COTP or the COTP’s
designated representative.

(2) The safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or a designated
representative.

(3) Vessel operators desiring to enter
or operate within the safety zone must
contact the COTP or a designated
representative to obtain permission to
do so. Vessel operators given permission
to enter or operate in the safety zone
must comply with all directions given to
them by the COTP or the designated
representative. Persons and vessels may
request permission to enter the safety
zone on VHF-16 or through the 24-hour
Command Center at telephone (415)
399-3547.

(d) Effective period. This section is
effective from 9 p.m. through 10:15 p.m.
on July 4, 2010.

Dated: May 28, 2010.

P.M. Gugg,

Captain, U.S. Coast Guard, Captain of the
Port San Francisco.

[FR Doc. 2010-14034 Filed 6-10-10; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2009-0956; FRL-9160-3]

Approval and Promulgation of Air
Quality Implementation Plans;
Maryland; Reasonable Further
Progress Plan, 2002 Base Year
Emission Inventory, Contingency
Measures, Reasonably Available
Control Measures, and Transportation
Conformity Budgets for the
Philadelphia 1997 8-Hour Moderate
Ozone Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a revision to
the Maryland State Implementation Plan
(SIP) to meet the reasonable further
progress (RFP) plan, the 2002 base year
emissions inventory, RFP contingency
measure, and reasonably available
control measure (RACM) requirements
of the Clean Air Act (CAA) for the
Maryland portion of the Philadelphia
moderate 1997 8-hour ozone
nonattainment area. EPA is also
approving the transportation conformity
motor vehicle emissions budgets
(MVEBs) associated with this revision.
EPA is approving the SIP revision
because it satisfies the emission
inventory, RFP, RACM, RFP
contingency measures, and
transportation conformity requirements
for areas classified as moderate
nonattainment for the 1997 8-hour
ozone national ambient air quality
standard (NAAQS) and demonstrates
further progress in reducing ozone
precursors. EPA is approving the SIP
revision pursuant to the CAA and EPA’s
regulations.

DATES: Effective Date: This final rule is
effective on July 12, 2010.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2009-0956. All
documents in the docket are listed in
the http://www.regulations.gov Web

site. Although listed in the electronic
docket, some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy for public inspection during

normal business hours at the Air
Protection Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Copies of the State submittal are
available at the Maryland Department of
the Environment, 1800 Washington
Boulevard, Suite 705, Baltimore,
Maryland 21230.

FOR FURTHER INFORMATION CONTACT:
Maria A. Pino, (215) 814-2181, or by e-
mail at pino.maria@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

On January 7, 2010 (75 FR 953), EPA
published a notice of proposed
rulemaking (NPR) for a SIP revision
submitted by the State of Maryland. The
NPR proposed approval of Maryland’s
2002 base year emissions inventory,
RFP plan, RFP contingency measures,
RACM, and MVEBs for the Maryland
portion of the Philadelphia moderate
1997 8-hour ozone nonattainment area.
EPA is approving the SIP revision
because it satisfies the emission
inventory, RFP, RACM, RFP
contingency measure, and
transportation conformity requirements
of the section 110 and part D of the CAA
and EPA’s regulations. The formal SIP
revision was submitted by the State of
Maryland on June 4, 2007.

II. Summary of SIP Revision

The SIP revision addresses emissions
inventory, RACM, RFP and contingency
measures requirements for the 1997 8-
hour ozone NAAQS for the Maryland
portion of the Philadelphia 8-hour
ozone moderate nonattainment area.
The SIP revision also establishes MVEBs
for 2008. Other specific requirements of
Maryland’s June 4, 2007 SIP revision for
the Philadelphia 8-hour ozone
nonattainment area and the rationale for
EPA’s proposed action are explained in
the NPR and will not be restated here.

The following public comment was
received on the NPR.

Comment: An anonymous commenter
submitted the comment: “We do not
need tighter regulations on ozone.
Ragweed is more of problem than
smog.”

Response: The comment, while
vaguely expressing a general uncertainty
about the rule, does not identify any
particular defects in the rule substance
or adoption. Importantly, the comment
does not oppose EPA’s proposed full
approval of the rule. Moreover, while
the commenter expresses a general
dislike for regulations addressing ozone
pollution, the commenter does not
question the legal obligation for the
states to adopt and submit SIP revisions
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addressing these specific obligations for
the 1997 8-hour ozone NAAQS. See
generally CAA section 182(b) and 40
CFR part 51 subpart X. EPA, therefore,
believes that the commenter has not
provided a basis for EPA to not move
forward and approve the submitted SIP.

II1. Final Action

EPA is approving the 2002 base year
emissions inventory; the 2008 ozone
projected emission inventory; the 2008
RFP plan; RFP contingency measures;
RACM analysis; and 2008 transportation
conformity budgets for the Maryland
portion of the Philadelphia 8-hour
ozone nonattainment area, contained in
Maryland’s June 4, 2007 SIP revision
submittal for the Maryland portion of
the Philadelphia 8-hour ozone
nonattainment area. The SIP revision
satisfies these requirements for 1997 8-
hour ozone NAAQS nonattainment
areas classified as moderate and
demonstrates further progress in
reducing ozone precursors.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described

in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of

this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 10, 2010.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action
pertaining to the Maryland portion of
the Philadelphia moderate 1997 8-hour
ozone nonattainment area’s 2002 base
year emissions inventory, 2008 ozone
projected emission inventory, 2008 RFP
plan, RFP contingency measures, RACM
analysis, and 2008 transportation
conformity budgets may not be
challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: May 27, 2010.
William C. Early,

Acting Regional Administrator, EPA Region
ur.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart V—Maryland

m 2.In §52.1070, the table in paragraph
(e) is amended by adding at the end of
the table, the entries for Reasonable
Further Progress Plan (RFP), Reasonably
Available Control Measures and
Contingency Measures; 2002 Base Year
Inventory for VOC, NOx and CO; and
2008 RFP Transportation Conformity
Budgets for the Maryland portion of the
Philadelphia 1997 8-hour Ozone
Moderate Nonattainment Area.

The amendments read as follows:

§52.1070 Identification of plan.
* * * * *
(e) * *x %
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Name of ng\‘,'i;?gﬁlatory sip Applicable geographic area Stateds;;gm'ttal EPA approval date eﬁgﬂtrg]igh
Reasonable Further Progress Plan Maryland portion of the Philadel- 6/4/07 6/11/10 [Insert page number

(RFP), Reasonably Available phia 1997 8-hour ozone mod- where the document begins].

Control Measures, and Contin- erate nonattainment area.

gency Measures.
2002 Base Year Inventory for Maryland portion of the Philadel- 6/4/07 6/11/10 [Insert page number

VOC, NOx, and CO. phia 1997 8-hour ozone mod- where the document begins].

erate nonattainment area.

2008 RFP Transportation Con- Maryland portion of the Philadel- 6/4/07 6/11/10 [Insert page number

formity Budgets.

phia 1997 8-hour ozone mod-

erate nonattainment area.

where the document begins].

m 3. Section 52.1075 is amended by
adding paragraph (j) to read as follows:

§52.1075 Base year emissions inventory.
* * * * *

(j) EPA approves as a revision to the
Maryland State Implementation Plan the
2002 base year emissions inventories for
the Maryland portion of the
Philadelphia 1997 8-hour ozone
moderate nonattainment area submitted
by the Secretary of the Maryland
Department of the Environment on June
4, 2007. This submittal consists of the
2002 base year point, area, non-road
mobile, and on-road mobile source

inventories in area for the following
pollutants: volatile organic compounds
(VOCQ), carbon monoxide (CO) and
nitrogen oxides (NOx).

m 4. Section 52.1076 is amended by
adding paragraphs (s) and (t) to read as
follows:

§52.1076 Control strategy plans for
attainment and rate-of-progress: Ozone.
* * * * *

(s) EPA approves revisions to the
Maryland State Implementation Plan
consisting of the 2008 reasonable further
progress (RFP) plan, reasonably
available control measures, and

contingency measures for the Maryland
portion of the Philadelphia 1997 8-hour
ozone moderate nonattainment area
submitted by the Secretary of the
Maryland Department of the
Environment on June 4, 2007.

(t) EPA approves the following 2008
RFP motor vehicle emissions budgets
(MVEBs) for the Maryland portion of the
Philadelphia 1997 8-hour ozone
moderate nonattainment area submitted
by the Secretary of the Maryland
Department of the Environment on June
4, 2007:

TRANSPORTATION CONFORMITY EMISSIONS BUDGETS FOR THE MARYLAND PORTION OF THE PHILADELPHIA AREA

Type of control strategy SIP Year (¥8|c3:) "I}lPO[;() Effective date of adequacy determination or SIP approval
Rate of Progress Plan .................... 2008 2.3 7.9 April 13, 2009, (74 FR 13433), published March 27, 2009.

[FR Doc. 2010-13687 Filed 6-10—10; 8:45 am|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06-OAR-2007-0993; FRL-9160-2]
Approval and Promulgation of

Implementation Plans; New Mexico;
Interstate Transport of Pollution

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a portion of
a State Implementation Plan (SIP)
submitted by the State of New Mexico
for the purpose of addressing the “good
neighbor” provisions of the Clean Air
Act (CAA) section 110(a)(2)(D)(i) for the
1997 ozone National Ambient Air
Quality Standard (NAAQS) and the
1997 PM, s NAAQS. This SIP revision
satisfies a portion of the State of New
Mexico’s obligation to submit a SIP that

demonstrates that adequate provisions
are in place to prohibit air emissions
from adversely affecting another state’s
air quality through interstate transport.
This rulemaking action is being taken
under section 110 of the CAA and
addresses one element of CAA section
110(a)(2)(D)(i), which pertains to
prohibiting air pollutant emissions from
within New Mexico from contributing
significantly to nonattainment of the
1997 8-hour ozone and PM, s NAAQS in
any other state.

DATES: This final rule will be effective
July 12, 2010.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R06—OAR—
2007-0993. All documents in the docket
are listed at www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy

form. Publicly available docket
materials are available either
electronically through
www.regulations.gov or in hard copy at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 Freedom of
Information Act (FOIA) Review Room
between the hours of 8:30 a.m. and 4:30
p-m. weekdays except for legal holidays.
Contact the person listed in the FOR
FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
214-665-7253 to make an appointment.
If possible, please make the
appointment at least two working days
in advance of your visit. There will be
a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

FOR FURTHER INFORMATION CONTACT:
Emad Shahin, Air Planning Section
(6PD-L), Environmental Protection
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Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—2733,
telephone (214) 665—6717; fax number
(214) 665-7263; e-mail address
shahin.emad@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever

”

“we,” “us,” or “our” is used, we mean the
EPA.
Outline

I. What action is EPA taking?

II. What is the background for this action?

III. What comments did EPA receive and how
has EPA responded to them?

IV. Final Action

V. Statutory and Executive Order Reviews

I. What action is EPA taking?

We are approving a portion of the
submission from the State of New
Mexico demonstrating that New Mexico
has adequately addressed one of the
required elements of the CAA section
110(a)(2)(D)(i), the element that
prohibits air pollutant emissions from
sources within a state from contributing
significantly to nonattainment of the
relevant NAAQS in any other state. We
have determined that emissions from
sources in New Mexico do not
significantly contribute to
nonattainment of the 1997 8-hour ozone
NAAQS or the 1997 PM, s NAAQS in
any other state. Because emissions from
sources in New Mexico do not
significantly contribute to
nonattainment in any other state,
section 110(a)(2)(D)(i)(I) does not
require any substantive changes to New
Mexico’s SIP.

The remaining three elements of
section 110(a)(2)(D) are that a state’s SIP
contain adequate provisions to prevent:
Interference with maintenance of the
NAAQS in any other state; interference
with measures required to prevent
significant deterioration of air quality in
any other state; and interference with
measures required to protect visibility
in any other state. EPA will evaluate the
New Mexico SIP and SIP submissions
for compliance with these other
requirements of section 110(a)(2)(D) for
the 1997 8-hour ozone and 1997 PM, 5
NAAQS in future rulemakings.

II. What is the background for this
action?

On July 18, 1997, EPA promulgated
new standards for 8-hour ozone and fine
particulate matter (PM, s). This action is
being taken in response to the July 18,
1997 revision to the 8-hour ozone
NAAQS and PM, s NAAQS. This action
does not address the requirements for
the 2006 PM, s NAAQS or the 2008 8-
hour ozone NAAQS; those standards
will be addressed in a later action.

Section 110(a)(1) of the CAA requires
states to submit SIPs to address a new
or revised NAAQS within 3 years after
promulgation of such standards, or
within such shorter period as EPA may
prescribe. Section 110(a)(2) lists the
elements that such new SIPs must
address, as applicable, including section
110(a)(2)(D)(i) which pertains to
interstate transport of certain emissions.
On August 15, 2006, EPA issued its
“Guidance for State Implementation
Plan (SIP) Submission to Meet Current
Outstanding Obligations Under Section
110(a)(2)(D)(i) for the 8-Hour Ozone and
PM, s National Ambient Air Quality
Standards” (2006 Guidance) for SIP
submissions that states should use to
address the requirements of section
110(a)(2)(D)(i). EPA developed this
guidance to make recommendations to
states for making submissions to meet
the requirements of section 110(a)(2)(D)
for the 1997 8-hour ozone NAAQS and
1997 PM, s NAAQS.

On September 17, 2007, EPA received
a SIP submission from the State of New
Mexico to address the requirements of
section 110(a)(2)(D)(i) for both the 1997
8-hour ozone NAAQS and 1997 PM, s
NAAQS. The state based its submittal
on EPA’s 2006 Guidance. As explained
in the 2006 Guidance, the “good
neighbor” provisions in section
110(a)(2)(D)(i) require each State to
submit a SIP that contains adequate
provisions to prohibit emissions from
sources within that state from adversely
affecting another state in the ways
contemplated in the statute. Section
110(a)(2)(D)(i) contains four distinct
requirements related to the impacts of
interstate transport. In this rulemaking
EPA is addressing only the requirement
that pertains to preventing sources in
the state from emitting pollutants in
amounts which will contribute
significantly to nonattainment of the
1997 8-hour ozone NAAQS and the
1997 PM> s NAAQS in any other state.
In its submission, the State of New
Mexico indicated that its current SIP is
adequate to prevent such significant
contribution to nonattainment in any
other state, and thus no additional
emissions controls are necessary at this
time to alleviate interstate transport.

On April 8, 2010, we published a
direct final rule and a parallel proposal
to approve the portion of New Mexico’s
SIP submission that addressed one
element of the CAA section
110(a)(2)(D)(i), which pertains to
prohibiting air pollutant emissions from
within New Mexico from contributing
significantly to nonattainment of the
1997 8-hour ozone and 1997 PM; 5
NAAQS in any other state (75 FR
17868). The direct final rule and

proposal stated that if EPA received any
relevant adverse comments during the
public comment period ending on May
10, 2010, then EPA would withdraw the
direct final rule and respond to such
comments in a subsequent final action
based upon the proposal. EPA received
adverse comments during the comment
period, and accordingly EPA withdrew
the direct final rule on May 3, 2010 (75
FR 23167). The April 8, 2010, proposal
(75 FR 17894) provides the basis for
today’s final action.

III. What comments did EPA receive
and how has EPA responded to them?

EPA received three comment letters
on the April 8, 2010, direct final rule
and proposal. The letters can be found
on the internet in the electronic docket
for this action. To access the letters,
please go to http://www.regulations.gov
and search for Docket No. EPA-R06—
OAR-2007-0993, or contact the person
listed in the FOR FURTHER INFORMATION
CONTACT paragraph above. The
discussion below addresses those
comments and our response.

A. Comments From WildEarth
Guardians

Comment No. 1—The commenter
argued that New Mexico and EPA did
not appropriately assess impacts to
nonattainment in downwind states.
According to the commenter, New
Mexico failed to assess the significance
of downwind impacts in accordance
with EPA precedent and refers to the
1998 NOx SIP Call.

EPA Response—EPA disagrees with
the commenter on this point. Section
110(a)(2)(D) does not explicitly specify
how states or EPA should evaluate the
existence of, or extent of, interstate
transport and whether interstate
transport is of sufficient magnitude to
constitute “significant contribution to
nonattainment” as a regulatory matter.
The statutory language is ambiguous on
its face and EPA must reasonably
interpret that language when it applies
it to factual situations before the
Agency.

EPA agrees that the NOx SIP Call is
one rulemaking in which EPA evaluated
the existence of, and extent of, interstate
transport. In that action, EPA developed
an approach that allowed the Agency to
evaluate whether there was significant
contribution to ozone nonattainment
across an entire region that was
comprised of many states. That
approach included regional scale
modeling and other technical analyses
that EPA deemed useful to evaluate the
issue of interstate transport on that
geographic scale and for the facts and
circumstances at issue in that
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rulemaking. EPA does not agree,
however, that the approach of the NOx
SIP Call is the only way that states or
EPA may evaluate the existence of, and
extent of, interstate transport in all
situations, and especially in situations
where the state and EPA are evaluating
the question on a state by state basis,
and in situations where there is not
evidence of widespread interstate
transport.

Indeed, EPA issued specific guidance
with recommendations to states about
how to address section 110(a)(2)(D) in
SIP submissions for the 1997 8-hour
ozone NAAQS. EPA issued this
guidance document, entitled “Guidance
for State Implementation Plan (SIP)
Submissions to Meet Current
Outstanding Obligations Under Section
110(a)(2)(D)(i) for the 8-Hour Ozone and
PM, s National Ambient Air Quality
Standards” on August 15, 2006.* This
guidance document postdated the NOx
SIP Call, and was developed by EPA
specifically to address SIP submissions
for the 1997 8-hour ozone NAAQS.

Within the 2006 Guidance, EPA notes
that it explicitly stated its view that the
“precise nature and contents of such a
submission [are] not stipulated in the
statute” and that the contents of the SIP
submission “may vary depending upon
the facts and circumstances related to
the specific NAAQS.” 2 Moreover,
within that guidance, EPA expressed its
view that “the data and analytical tools
available” at the time of the SIP
submission “necessarily affect the
content of the required submission.”3
To that end, EPA specifically
recommended that states located within
the geographic region covered by the
Clean Air Interstate Rule (CAIR) 4
comply with section 110(a)(2)(D) for the
1997 8-hour ozone NAAQS by
complying with CAIR itself. For states
outside the CAIR rule region, however,
EPA recommended that states develop
their SIP submissions for section
110(a)(2)(D) considering relevant
information.

EPA explicitly recommended that
relevant information for section

1Memorandum from William T. Harnett entitled
Guidance for State Implementation Plan (SIP)
Submissions to Meet Current Outstanding
Obligations Under Section 110(a)(2)(D)(i) for the 8-
hour Ozone and PM, 5 National Ambient Air
Quality Standards (Aug. 15, 2006) (“2006
Guidance”); p. 3.

21d. at 3.

31d.

4In this action the expression “CAIR” refers to the
final rule published in the May 12, 2005 Federal
Register and entitled “Rule to Reduce Interstate
Transport of Fine Particulate Matter and Ozone
(Clean Air Interstate Rule); Revisions to Acid Rain
Program; Revisions to NOx SIP Call; Final Rule” (70
FR 25162).

110(a)(2)(D) submissions addressing
significant contribution to
nonattainment “might include, but is
not limited to, information concerning
emissions in the State, meteorological
conditions in the State, the distance to
the nearest nonattainment area in
another State, reliance on modeling
conducted by EPA in determining that
such State should not be included
within the ambit of the CAIR, or such
other information as the State considers
probative on the issue of significant
contribution.”5 In addition, EPA
recommended that states might elect to
evaluate significant contribution to
nonattainment using relevant
considerations comparable to those used
by EPA in CAIR, including evaluating
impacts as of an appropriate year (such
as 2010) and in light of the cost of
control to mitigate emissions that
resulted in interstate transport.

The commenter did not acknowledge
or discuss EPA’s actual guidance for
section 110(a)(2)(D) SIP submissions for
the 1997 8-hour ozone NAAQS, and
thus it is unclear whether the
commenter was aware of it. In any
event, EPA believes that the New
Mexico submission and EPA’s
evaluation of it is consistent with EPA’s
guidance for the 1997 8-hour ozone
NAAQS. For example, as discussed in
the direct final notice, the State of New
Mexico and EPA considered
information such as monitoring data in
other states, geographical and
meteorological information, and
technical studies of the nature and
sources of nonattainment problems in
various downwind states. These are
among the types of information that
EPA recommended and that EPA
considers relevant. Thus, EPA has
concluded that the State’s submission,
and EPA’s evaluation of that
submission, meet the requirements of
section 110(a)(2)(D) and are consistent
with applicable guidance.

Finally, EPA notes that the
considerations the Agency
recommended to states in the 2006
Guidance are consistent with the
concepts of the NOx SIP Call referenced
by the commenter: (a) The overall
nature of the ozone problem; (b) the
extent of downwind nonattainment
problems to which upwind state’s
emissions are linked; (c) the ambient
impact of the emissions from upwind
States’ sources on the downwind
nonattainment problems; and (d) the
availability of high cost-effective control
measures for upwind emissions. The
only distinction in the case of the New
Mexico submission at issue here would

51d. at 5.

be that because the available evidence
indicates that there is so very little
contribution of emissions from New
Mexico sources to nonattainment in
other states, it is not necessary to
advance to the final step and evaluate
whether the cost of controls for those
sources is above or below a certain cost
of control as part of determining
whether the contribution constitutes
“significant contribution to
nonattainment” for regulatory purposes,
as was necessary in the NOx SIP Call
and in CAIR.

Comment No. 2—The commenter
believes that New Mexico and EPA did
not appropriately assess impacts to
nonattainment in downwind states in
terms of air quality. Specifically, the
commenter objected to EPA’s proposed
approval because New Mexico assessed
impacts in downwind states by
considering only areas that had
monitoring data as for evaluating
significant contribution to
nonattainment. In other words, the
commenter is concerned that New
Mexico did not assess impacts in areas
that have no monitor. The commenter
implied that this reliance on monitor
data is inconsistent with both section
110(a)(2)(D) and with EPA’s guidance,
by which the commenter evidently
means the NOx SIP Call. In support of
this assertion, the commenter quoted
from the NOx SIP Call proposal in
which EPA addressed the proper
interpretation of the statutory phrase
“contribute significantly to
nonattainment:”

“The EPA proposes to interpret this term to
refer to air quality and not to be limited to
currently designated nonattainment areas.
Section 110(a)(2)(D) does not refer to
‘nonattainment areas,” which is a phrase that
EPA interprets to refer to areas that are
designated nonattainment under section 107
(section 107(d)(1)(A)(D))”

According to the commenter, this
statement, and similar ones in the
context of the final NOx SIP Call
rulemaking, establish that states and
EPA cannot utilize monitoring data to
evaluate the existence of, and extent of,
interstate transport. Furthermore, the
commenter interprets the reference to
“air quality” in these statements to
support its contention, amplified in
later comments, that EPA must evaluate
significant contribution in areas in
which there is no monitored
nonattainment.

EPA response—EPA disagrees with
the commenter’s arguments. First, the
commenter misunderstands the point
that EPA was making in the quoted
statement from the NOx SIP Call
proposal (and that EPA has
subsequently made in the context of
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CAIR). When EPA stated that it would
evaluate impacts on air quality in
downwind states, independent of the
current formal “designation” of such
downwind states, it was not referring to
air quality in the absence of monitor
data. EPA’s point was that it was
inappropriate to wait for either initial
designations of nonattainment for a new
NAAQS under section 107(d)(1), or for
a redesignation to nonattainment for an
existing NAAQS under section
107(d)(3), before EPA could assess
whether there is significant contribution
to nonattainment of a NAAQS in
another state.

For example, in the case of initial
designations, section 107(d)
contemplates a process and timeline for
initial designations that could well
extend for two or three years following
the promulgation of a new or revised
NAAQS. By contrast, section 110(a)(1)
requires states to make SIP submissions
that address section 110(a)(2)(D) and
interstate transport “within 3 years or
such shorter period as the Administrator
may prescribe” of EPA’s promulgation of
a new or revised NAAQS. This schedule
does not support a reading of section
110(a)(2)(D) that is dependent upon
formal designations having occurred
first. This is a key reason why EPA
determined that it was appropriate to
evaluate interstate transport based upon
monitor data, not designation status, in
the CAIR rulemaking.

The commenter’s misunderstanding
of EPA’s statement concerning
designation status evidently caused the
commenter to believe that EPA’s
assessment of interstate transport in the
NOx SIP Call was not limited to
evaluation of downwind areas with
monitors. This is simply incorrect. In
both the NOx SIP Call and CAIR, EPA
evaluated significant contribution to
nonattainment as measured or predicted
at monitors. For example, in the
technical analysis for the NOx SIP Call,
EPA specifically evaluated the impacts
of emissions from upwind states on
monitors located in downwind states.
The NOx SIP Call did not evaluate
impacts at points without monitors, nor
did the CAIR rulemaking. EPA believes
that this approach to evaluating
significant contribution is correct under
section 110(a)(2)(D), and EPA’s general
approach to this threshold
determination has not been disturbed by
the courts.®

Finally, EPA disagrees with the
commenter’s argument that the

6 Michigan v. U.S. EPA, 213 F.3d 663, 674-681
(DC Cir. 2000); North Carolina v. EPA, 531 F.3d
896, 913-916 (DC Cir. 2008) (upholding EPA
approach to determining threshold despite
remanding other aspects of CAIR).

assessment of significant contribution to
downwind nonattainment must include
evaluation of impacts on non-monitored
areas. Neither section 110(a)(2)(D){)(I)
provisions, nor the 2006 Guidance EPA
issued for the 1997 8-hour ozone
NAAQS, support the commenter’s
position, as neither refers to any explicit
mandatory or recommended approach
to assess air quality in non-monitored
areas.” The same focus on monitor data
as a means of assessing interstate
transport is found in the NOx SIP Call
and in CAIR. An initial step in both the
NOx SIP Call and CAIR was the
identification of areas with current
monitored violations of the ozone and/
or PM, s NAAQS.8 The subsequent
modeling analyses for NAAQS
violations in future years (2007 for the
SIP Call and 2010 for CAIR) likewise
evaluated future violations at monitors
in areas identified in the initial step.
Thus, the commenter is simply in error
that EPA has not previously evaluated
the presence and extent of interstate
transport under section 110(a)(2)(D) by
focusing on monitoring data. Indeed,
such monitoring data was at the core of
both of these efforts. In neither of these
rulemakings did EPA evaluate
significant contribution to
nonattainment in areas in which there
was no monitor. This is reasonable and
appropriate, because data from a
properly placed federal reference
method monitor is the way in which
EPA ascertains that there is a violation
of the 1997 8-hour ozone NAAQS or of
the 1997 PM, s NAAQS in a particular
area.

EPA did not use photochemical
modeling to determine if an area is
violating the 1997 8-hour ozone or 1997
PM, s NAAQS to designate the area as
nonattainment without supporting
monitoring data. EPA’s regulations for
these NAAQS, the monitoring
requirements for these NAAQS, and
EPA’s guidance for designations for
these NAAQS provide for such
designations for violating areas to be
based only on monitoring data. In
addition, this is reasonable for these
particular NAAQS because
photochemical models, while based on

72006 Guidance, p. 5.

8“Based on this approach, we predicted that in
the absence of additional control measures, 47
counties with air quality monitors [emphasis ours]
would violate the 8-hour ozone NAAQS in 2010

* * *” From the CAIR proposed rule of January 30,

2004 (69 FR 4566, 4581). The NOx SIP call
proposed rule action reads: “* * * For current
nonattainment areas, EPA used air quality data for
the period 1993 through 1995 to determine which
counties are violating the 1-hour and/or 8-hour
NAAQS. These are the most recent 3 years of fully
quality assured data which were available in time
for this assessment.” See, 62 FR 60336.

the best science available, only provide
a best estimate of air quality. EPA’s 2007
modeling guidance ° recognizes that
model results and projections will
continue to have uncertainty.

Therefore, even if modeling analyses
indicated violation of the 1997 8-hour
ozone NAAQS in other states, EPA
would not make a determination that
these areas should be designated
nonattainment for these NAAQS
without monitoring data in the area to
support a determination of
nonattainment. In summary, in order for
there to be significant contribution to
nonattainment for either of these
specific NAAQS, there must be a
monitor with data showing a violation
of that NAAQS. EPA has concluded that
by considering data from monitored
areas, its assessment of whether
emissions from New Mexico contribute
significantly to ozone nonattainment in
downwind states is consistent with the
2006 Guidance, and with the approach
used by both the CAIR rule and the NOx
SIP Call, and EPA modeling guidance.

Comment No. 3—In support of its
comments that EPA should assess
significant contribution to
nonattainment in nonmonitored areas,
the commenter argued that existing
modeling performed by another
organization “indicates that large areas
of neighboring states will be likely to
violate the ozone NAAQS.” According
to the commenter, these likely
“violations” of the ozone NAAQS were
predicted for the year 2018, as reflected
in a slide from a July 30, 2008
presentation before the Western
Regional Air Partnership (“Review of
Ozone Performance in WRAP Modeling
and Relevant to Future Regional Ozone
Planning”).10 In short, the commenter
argues that modeling performed by the
WRAP establishes that there will be
violations of the 1997 8-hour ozone
NAAQS in 2018 in non-monitored areas
of states adjacent to New Mexico.

EPA Response—EPA disagrees with
this comment on several grounds. First,
EPA does not agree that it is appropriate
when satisfying the requirements of
Section 110(a)(2)(D) to evaluate
significant contribution to
nonattainment for the 1997 8-hour
ozone NAAQS by modeling ambient

9EPA—-454/B-07-002, April 2007, “Guidance on
the Use of Models and other Analyses for
Demonstrating Attainment of Air Quality Goals for
Ozone, PM, s and Regional Haze”, Office of Air
Quality Planning and Standards, Air Modeling
Group. Research Triangle Park, North Carolina,
available at http://www.epa.gov/scram001/
guidance/guide/final-03-pm-rh-guidance.pdf.

10 The presentation is available for review as
Document ID # EPA-R06—-OAR-2007-0993-0008.9
at Regulations.gov, Docket ID # EPA-R06—OAR—
2007-0993.
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levels in areas where there is no monitor
to provide data to establish a violation
of the NAAQS in question. Section
110(a)(2)(D) does not require such an
approach, EPA has not taken this
approach in the NOx SIP Call or other
rulemakings under section 110(a)(2)(D),
and EPA’s prior analytical approach has
not been disturbed by the courts.

Second, the commenter’s own
description of the ozone concentrations
predicted for the year 2018 as projecting
“violations” of the ozone NAAQS is
inaccurate. Within the same sentence,
quoted above, slide 28 is described as
displaying the projected fourth
maximum ozone reading for the year
2018, and as indicating that “* * * air
quality * * * will exceed or violate
[emphasis ours] the 1997 ozone
NAAQS.” By definition, a one year
value of the fourth maximum above the
NAAQS only constitutes an exceedance
of the NAAQS; to constitute a violation
of the 1997 8-hour ozone NAAQS, the
average of the fourth high for three
consecutive years at the same monitor
must exceed the standard. Thus, even if
the WRAP presentation submitted by
the commenter were technically sound,
the conclusion drawn from it by the
commenter is inaccurate and does not
support its claim of projected violations
of the NAAQS in large areas (monitored
or unmonitored) of New Mexico’s
neighboring states.

Even if EPA believed that it was
appropriate to use modeling to establish
violations of the 1997 8-hour ozone
NAAQS, EPA has reviewed the WRAP
presentation submitted by the
commenter, and believes that there was
a substantial error in the WRAP
modeling software that led to
overestimation of ground level ozone
concentrations. A recent study
conducted by Environ for the Four
Corners Air Quality Task Force
(FCAQTF) 11 has demonstrated that
excessive vertical transport in the
CMAQ and CAMx models over high
terrain was responsible for
overestimated ground level ozone
concentrations due to downward
transport of stratospheric ozone.2
Environ has developed revised vertical
velocity algorithms in a new version of
CAMXx that eliminated the excessive
downward transport of ozone from the

11 This document is available for review at the
regulations.gov Web site under Docket ID No. EPA—
R06-0OAR-2007-0993.

12 Stoeckenius, T.E., C.A. Emery, T.P. Shah, J.R.
Johnson, L.K. Parker, A.K. Pollack, 2009. “Air
Quality Modeling Study for the Four Corners
Region,” pp. ES-3, ES—4, 3—-4, 3-12, 3-30, 5-1.
Prepared for the New Mexico Environment
Department, Air Quality Bureau, Santa Fe, NM, by
ENVIRON International Corporation, Novato, CA.

top layers of the model. This revised
version of the model is now being used
in a number of applications throughout
high terrain areas in the West. In
conclusion, EPA believes that this key
inadequacy of the WRAP model, noted
above, makes it inappropriate support
for the commenter’s concerns about
large areas of other states violating the
1997 8-hour ozone NAAQS projected for
2018 in areas without monitors.

Comment No. 4—As additional
support for its assertion that EPA should
require modeling to assess ambient
levels in unmonitored portions of other
states, the commenter relied on an
additional study entitled the “2009
Uinta Basin Air Quality Study”
(UBAQS). The commenter argued that
the UBAQS further supports its concern
that New Mexico and EPA, having
limited the evaluation of downwind
impacts only to areas with monitors,
failed to assess ozone nonattainment in
non-monitored areas. According to the
commenter, UBAQS modeling 13 results
show that: (a) the Wasatch Front region
is currently exceeding and will exceed
in 2012 the 1997 8-hour ozone NAAQS;
and (b) based on 2005 meteorological
data, portions of the four counties in the
southwestern corner of Utah are also
currently in nonattainment and will be
in nonattainment in 2012.14

EPA Response—As noted above, EPA
does not agree that it is appropriate to
assess significant contribution to
nonattainment for the 1997 8-hour
ozone NAAQS in the way advocated by
the commenter. In particular, EPA does
not agree that it is necessary to evaluate
significant contribution to areas where
only the model predicts nonattainment
where there are no monitors. Even if
EPA felt it was appropriate to use model
results to determine areas that are not
attaining the standard, EPA does not
agree that the modeled nonattainment of
the 1997 8-hour ozone NAAQS (current
and projected) in the Wasatch Front
Range area in the UBAQS supports the
commenter’s concerns about the need to
evaluate the possibility of significant
contribution from New Mexico to
nonattainment in these areas. Based on
what the commenter presented, EPA
sees several problems with the
commenter’s interpretation of the
UBAQS analysis results for counties in
Utah’s southwestern corner: “based on

131n this action the expression “UBAQS” refers to
the “FINAL REPORT UBAQS TECHNICAL
REPORT?”, June 30, 2009. The presentation is
available for review as Document ID # EPA-R06—
OAR-2007-0993-0008.9 at regulations.gov, Docket
ID # EPA-R06—OAR-2007-0993.

14 UBAQS. The southwestern area referred to by
the commenter includes portions of Washington,
Iron, Kane, and Garfield Counties.

2005 meteorological data, portions of
Washington, Iron, Kane, and Garfield
Counties are also in nonattainment and
will be in nonattainment in 2012.” 15
First, the commenter’s interpretation of
the predicted ozone concentrations
shown in Figures 4-3a and 4-3b (pages
4 and 5 of the comment letter) is
inaccurate. A close review of the legend
in these figures indicates that the
highest ozone concentrations predicted
by the model for portions of the
counties noted above are somewhere
between 81.00 and 85.99 ppb, but the
exact modeled value is not specified
and there are only three grid cells with
this value range estimated. If the actual
model prediction is less than or equal to
84.94 ppb then the area is attaining the
1997 8-hour ozone NAAQS, if it is
predicted as greater than 84.94 ppb then
the modeling is indicating that it is not
attaining those NAAQS. Thus, the
current and predicted design values for
the three grid cells in southwestern
Utah area identified in Figures 4—3a and
4-3b could both be in attainment, or
both in nonattainment, or one of them
in attainment and the other in
nonattainment, for the 1997 8-hour
ozone NAAQS. EPA does not believe
that this evidence adequately
establishes that one or both areas
definitely violate the NAAQS, even if
the information were taken at face
value.

Second, even if the design values
predicted for these unmonitored areas
were at the top of the 81.00-85.99 ppb
range, their reliability would remain
questionable. The UBAQS itself
identifies and illustrates major
shortcomings of its modeling analysis,
only to neglect assessing the impact of
these shortcomings on the modeling
results.1® The study deviates in at least
two significant ways from EPA’s 2007
guidance on SIP modeling.1” One
deviation is the UBAQS modeling
reliance on fewer than the five years of
data recommended by EPA to generate
an 8-hour ozone current design value
(DVC). UBAQS relaxed this requirement
so that sites with as little as 1 year of
data were included as DVCs in the
analysis. The other deviation is in the
computation of the relative responsive

15 WG’s April 16, 2010 comment letter, pp. 3. The
letter is available for review at the regulations.gov
Web site Docket ID No. EPA-R06—OAR-2007-0993.

Page three of the commenter’s letter.

16 See UBAQS, pp. 4-27 to 4-29.

17EPA, Guidance on the Use of Models and other
Analyses for Demonstrating Attainment of Air
Quality Goals for Ozone, PM, s and Regional Haze.
Office of Air Quality Planning and Standards, Air
Modeling Group. Research Triangle Park, North
Carolina (2007), available at http://www.epa.gov/
scram001/guidance/guide/final-03-pm-rh-
guidance.pdf.
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factor (RRF), which directly affects the
modeling’s future design value (DVF).18
Due to unavailability of data satisfying
EPA’s recommendation that the RRF be
based on a minimum of five days of
ozone concentrations above 85 ppb,
UBAQS modeling uses RRFs based on
one or more days of ozone
concentrations above 70 ppb.19 Also,
looking at Figures 3—19a—j of the
UBAQS report, which cover ozone
modeling performance through
September of 2005, shows the modeling
to have an over prediction bias for
ozone. So, EPA concludes that the
modeling analysis results provided by
the commenter are unreliable for
projecting nonattainment status even if
EPA believed it was appropriate to use
modeling for this purpose for the 1997
8-hr ozone NAAQS.

Finally, even if it were appropriate to
consider modeled violations and the
modeling were reliable for this purpose,
the commenter has not raised any
convincing evidence that emissions
from New Mexico sources are impacting
southwestern Utah during the predicted
high ozone events. Specifically, no
assessment or source apportionment
was performed that indicated sources in
New Mexico contributed to the three
grid cells with modeled high values that
may be modeled nonattainment values
in Utah. In fact, the predominant wind
direction would not carry emissions
from New Mexico into southwestern
Utah. Furthermore, in evaluating the
Figures provided (Fig 4—3a to 4—4b) and
other information in the modeling
report, the modeling also does not
indicate that emissions from New
Mexico are impacting the higher
modeled ozone values in the
southwestern Utah area.

In summary, EPA does not agree that
it is appropriate for purposes of section
110(a)(2)(D) to use modeled
nonattainment as a basis for evaluation,
for these two NAAQS (1997 8-hour
ozone NAAQS and PM 2.5 NAAQS)
especially in light of the concerns with
the modeling discussed above. Even if
EPA were to use modeling for this
purpose, the UBAQS modeling analyses
does not clearly predict violations of the
1997 8-hour ozone NAAQS in western
Colorado and eastern Utah. In
particular, the UBAQS modeling does
not clearly establish violations of the
NAAQS in southwestern Utah because
of the way the results were reported.
Significantly, the model does project
violations in the Salt Lake City area (in
2006 and 2012 model years), but
monitors in the area do not substantiate

18]d., DVC x RRF = DVF.
19 See UBAQS, p. 4-28.

these modeled predictions. Based on
monitoring data for 2007-2009, the Salt
Lake City area does not have a
monitored design value within 6 ppb of
the level of the 1997 8-hour ozone
NAAQS. In addition, EPA does not
consider the UBAQS modeling reliable
because the modeling deviates from
EPA guidance and appears to have an
over-prediction bias. Finally, the
commenter did not provide evidence
that emissions from New Mexico in fact
contributed significantly to the modeled
exceedances or violations projected in
this modeling.

Comment No. 5—In support of its
arguments that EPA should not assess
significant contribution to
nonattainment through evaluation of
impacts at monitors instead of modeling
impacts where there is no such monitor,
the commenter cited a past statement by
EPA to the effect that the ozone
monitoring network in the western
United States needs to be expanded.
The quoted statements included EPA’s
observation that: “[v]irtually all States
east of the Mississippi River have at
least two to four non-urban O3 monitors,
while many large mid-western and
western States have one or no non-
urban monitors.” 74 FR 34525 (July 16,
2009). From this statement, the
commenter argues that it is not
appropriate for EPA to limit evaluation
of significant contribution to
nonattainment of the ozone NAAQS in
other states to reliance on monitoring
data instead of modeled ambient levels.

EPA Response—EPA does not
disagree that there are relatively few
ozone monitors in the western states,
and that relatively few of these ozone
monitors are currently located in non-
urban areas of western states. However,
the commenter failed to note that the
quoted statement from EPA concerning
the adequacy of western monitors came
from the Agency’s July 16, 2009,
proposed rulemaking entitled “Ambient
Ozone Monitoring Regulations:
Revisions to Network Design
Requirements.” This statement was thus
taken out of context, because EPA was
in that proposal referring to changes in
state monitoring networks that it
anticipates will be necessary in order to
implement not the 1997 8-hour ozone
NAAQS, the subject of this rulemaking,
but rather the next iteration of the ozone
NAAQS. Because the new ozone
standard is likely to be significantly
more stringent than the 1997 8-hour
ozone NAAQS, it is anticipated there
will be a need to evaluate ambient levels
in previously unmonitored areas of the
western United States. The fact that
additional monitors may be necessary in
the future for a newer ozone NAAQS

does not mean that the existing ozone
monitoring networks are insufficient for
the 1997 8-hour ozone NAAQS, as the
commenter implies. Indeed, states
submit annual monitor network reports
to EPA and EPA evaluates these to
insure that the deployment of monitors
in the state meets the applicable
regulatory requirements and guidance
recommendations.

For example, New Mexico itself
submits just such a report on an annual
basis, and EPA reviews it for
adequacy.20 All states submit
comparable reports. Absent a specific
concern that another state’s current
monitor network is inadequate to
evaluate ambient levels of the 1997
8-hour ozone NAAQS, EPA has no
reason to believe that the evaluation of
possible significant contribution from
New Mexico sources in reliance on
those monitors is incorrect.

Comment No. 6—The commenter
objected to EPA’s proposed approval of
the New Mexico’s SIP submission
because neither New Mexico nor EPA
performed a specific modeling analysis
to assure that emissions from New
Mexico sources do not significantly
contribute to nonattainment of the 1997
8-hour ozone NAAQS in downwind
States.

EPA Response—TFirst, this comment is
incorrect. EPA and New Mexico did
provide modeling as part of the
evaluation of whether emissions from
sources in New Mexico impact monitors
with violating data in other states. The
modeling is discussed in the proposed
federal register and technical support
document for this action and is one of
the primary considerations in EPA’s
approval. The modeling that the
commenter claims is necessary but
absent, is modeling to assess impacts in
areas with no monitors. As explained
above, EPA believes that the assessment
of significant contribution to
nonattainment under section
110(a)(2)(D) for these NAAQS should be
based upon impacts at monitors.

Second, EPA disagrees with the
commenter’s belief that only modeling
can establish whether or not there is
significant contribution from one state
to another. As noted above, EPA does
not believe that section 110(a)(2)(D)
requires modeling. While modeling can
be useful, EPA believes that other forms
of analysis can be sufficient to evaluate
whether or not there is significant
contribution to nonattainment. For this
reason, EPA’s 2006 Guidance

20 See the New Mexico Annual Monitoring
Network Plan dated July 14, 2009. The plan is
available for review at the regulations.gov Web site
under Docket ID No. # EPA-R06—-OAR-2007-0993.
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recommended other forms of
information that states might wish to
evaluate as a qualitative approach as
part of their section 110(a)(2)(D)
submissions for the 1997 8-hour ozone
NAAQS. EPA has concluded that the
qualitative approach used by New
Mexico in addition to modeling to
assess the existence of, and extent of,
any significant contribution to
downwind ozone nonattainment is
consistent with EPA’s 2006 Guidance.

Comment No. 7—In further support of
its argument that EPA must use
modeling to evaluate whether there is
significant contribution to
nonattainment under section
110(a)(2)(D), the commenter noted that
EPA itself asks other agencies to
perform such modeling in other
contexts. As examples, the commenter
cited four examples in which EPA
commented on actions by other agencies
in which EPA recommended the use of
modeling analysis to assess ozone
impacts prior to authorizing oil and gas
development projects. As supporting
material, the comment includes
quotations from and references to EPA
letters to Federal Agencies on assessing
impacts of oil and gas development
projects.2? The commenter questioned
why EPA’s recommendation for such an
approach in its comments to other
Federal Agencies, did not result in its
use of the same approach to evaluate the
impacts from New Mexico’s emissions
and to insure compliance with Section
110(a)(2)(D)(1)(I). The commenter
reasoned that the emissions that would
result from the actions at issue in the
other agency decisions, such as selected
oil and gas drilling projects, would be
of less magnitude and importance than
the statewide emissions at issue in an
evaluation under section 110(a)(2)(D).

EPA Response—As explained above,
this comment is misplaced because EPA
and New Mexico did employ modeling
as part of the evaluation. Further, EPA
disagrees with the commenter’s
fundamental argument that modeling is
mandatory in all instances in order to
evaluate significant contribution to
nonattainment, whether by section
110(a)(2)(D), by EPA guidance, or by
past EPA precedent. EPA’s applicable
guidance made recommendations as to
different approaches that could lead to
demonstration of the satisfaction of the
interstate transport requirements for
significant contribution to

21WG’s April 16, 2010 comment letter, pp. 8-9.
Complete versions of the EPA comment letters
referenced here were attached to the comment as
Exhibits 3 through 6, and are viewable on the
Regulations.gov Web site as Documents ID No.
EPA-R06—OAR-2007-0993-0008.3 through 0993—
0008.6.

nonattainment in other states. EPA
explicitly recommended that relevant
information for section 110(a)(2)(D)
submissions addressing significant
contribution to nonattainment “might
include, but is not limited to,
information concerning emissions in the
State, meteorological conditions in the
State, the distance to the nearest
nonattainment area in another State,
reliance on modeling conducted by EPA
in determining that such State should
not be included within the ambit of the
CAIR, or such other information as the
State considers probative on the issue of
significant contribution.” Even EPA’s
own CAIR analysis relied on a
combination of qualitative and
quantitative analyses. EPA’s CAIR
analysis excluded certain western states
on the basis of a qualitative assessment
of topography, geography, and
meteorology.22

Furthermore, EPA believes that the
commenter’s references to EPA
statements commenting on the actions
of other agencies are inapposite. As the
commenter is aware, those comments
were made in the context of the
evaluation of the impacts of various
federal actions pursuant to National
Environmental Policy Act, not the Clean
Air Act. As explained above, in the
context of section 110(a)(2)(D), EPA
does not agree that only modeling is
always required to make that different
type of evaluation, and EPA itself has
relied on other more qualitative
evidence when it deemed that evidence
sufficient to reach a reasoned
determination.

Comment No. 8—In further support of
its argument that EPA should require a
specific type of modeling to evaluate
significant contribution to
nonattainment, the commenter referred
to EPA regulations governing
nonattainment SIPs. The commenter
noted 40 CFR 51.112(a)(1), which states
that: “[tlhe adequacy of a control
strategy shall be demonstrated by means
of applicable air quality models, data
bases, and other requirements specified
in appendix W of [Part 51] (Guideline
on Air Quality Models).” The
commenter argues that this regulation
appears to support the commenter’s
position that modeling is required to
satisfy the significant contribution
element of 110(a)(2)(D).

EPA Response—EPA disagrees with
this comment. The cited language
implies that the need for control strategy
requirements has already been
demonstrated, and sets a modeling
analysis requirement to demonstrate the
adequacy of the control strategy

22 See 69 FR 4581, January 30, 2004.

developed to achieve the reductions
necessary to prevent an area’s air quality
from continuing to violate the NAAQS.
EPA’s determination that emissions
from sources in New Mexico do not
contribute significantly to
nonattainment for the 1997 8-hour
ozone NAAQS in any other state
eliminates the need for a control
strategy aimed at satisfying the section
110(a)(2)(D) requirements. Moreover,
EPA interprets the language at 40 CFR
51.112(a): “[elach plan must
demonstrate that the measures, rules,
and regulations contained in it are
adequate to provide for the timely
attainment and maintenance of the
national standard that it implements,” to
refer to modeling for attainment
demonstrations, an integral part of
nonattainment area SIPs under part D of
the CAA. This interpretation was
upheld by the Sixth Circuit Court of
Appeals. Wall v. U.S. EPA, 265 F.3d
426, 436 (6th Cir. 2001). This modeling
may also be appropriate under certain
circumstances for maintenance SIPs
under section 110(a)(1). Thus, the
commenter’s cited regulation is not
relevant to EPA’s technical
demonstration assessing whether
emissions from New Mexico contribute
significantly to nonattainment in any
other states under section
110(a)(2)(D)().

Comment No. 9—The commenter
expressed concern with EPA statements
in the proposed approval about the
current factual attainment of the Denver
Metro/North Front Range area of
Colorado. The commenter noted that
nine counties in the Denver area are
currently formally designated
“nonattainment” for the 1997 8-hour
ozone NAAQS. The commenter took
issue with EPA’s description of the
nature of the nonattainment problem in
this area as resulting from an unusually
bad ozone season that “temporarily”
resulted in violations of the NAAQS.
The commenter argued that data from
the 2001-2003 period and the 2005—
2007 period showed consistent
violations of the 1997 8-hour ozone
NAAQS in the Denver area, and that
these violations are the reason for the
current nonattainment designation.

EPA Response—EPA disagrees that
formal designation status of an area is
the most important consideration in
evaluating the existence of, and extent
of, the impacts of interstate transport
from one state to another. In past actions
under section 110(a)(2)(D), EPA has
interpreted that provision to turn upon
the actual monitored ambient levels in
a downwind area, regardless of the
formal designation status of the area.
For example, EPA developed the CAIR
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rule based upon evaluation of monitor
data showing violations of the 1997
PM, s NAAQS in certain areas, in
advance of completing the designation
process for those NAAQS under section
107(d). 23 EPA agrees that the
designation status of an area is a
relevant consideration, but the actual
monitored ambient levels are an
appropriate measure, especially when
there is evidence that the monitored
levels are different than reflected by the
designation for the area. EPA itself has
also looked to future attainment status
as a means of evaluating the presence of,
and extents of, interstate transport. This
analysis depends not upon the
anticipated formal designation status of
the area, but rather upon the anticipated
monitored level of the area.24

EPA believes that the commenter is
placing undue importance upon the
EPA’s characterization of the data from
Denver area monitors as “temporarily”
in nonattainment based on the “bad”
ozone season of 2007. EPA agrees that
this area has historically had relatively
high ambient levels. However, as
explained in the proposal, these levels
have improved, and more importantly,
have improved during the period that is
most relevant and most recent. As noted
in the proposal, recent monitoring data
from the Denver area for the 2007-2009
period indicates that the area is below
the level of the NAAQS. For this trend
to change, EPA anticipates that the
Denver area would have to have
dramatically higher ozone levels in 2010
than the area has experienced for many
years. EPA believes that it is more
reasonable to conclude that the
monitored attainment of this area at the
time of the analysis done by New
Mexico will continue. Therefore there
could not be significant contribution
from sources in New Mexico to
nonattainment in Denver.

EPA believes that the downward
trend in monitored nonattainment in the
Denver area supports this conclusion.
At the time the modeling was performed
to support the state’s section
110(a)(2)(D) submission, Denver was
monitoring attainment (the 2004—2006
8-Hour Ozone Design Value (DV) was 81
ppb).25 In 2007, the Denver area
experienced a particularly bad ozone
season, and inclusion of the data from

23 See: Final CAIR rule, 70 FR 25,162, 25,263—
25,269.

24 EPA notes that the commenter itself also made
the argument that nonattainment for purposes of
section 110(a)(2)(D) should be viewed “in terms of
air quality, and not in terms of area designations”
on page 2 of its own comment letter.

25Data from EPA’s Air Quality System which is
EPA’s repository of ambient air quality data.
(http://www.epa.gov/ttn/airs/airsags/).

this year did temporarily affect the
monitored values in this area. However,
the most recent data for this area,
preliminary data for 2007-2009 DV
(awaiting final data validation), is 82
ppb even with inclusion of the very
high ozone values from 2007. Thus, the
area’s most recent DV based upon
preliminary data is several ppb below
the 1997 8-hour ozone NAAQS, and the
area is therefore currently monitoring
attainment.

The downward trend in ozone
concentrations is in part the result of a
sustained effort to attain the NAAQS in
the Denver area. The Denver area has
seen a drop in ozone levels in the last
10 years attributable in part to federal
measures that have reduced mobile
source emissions. In addition, Colorado
adopted an Ozone Action Plan in
December 2008 that included additional
reductions in emissions of ozone
precursors (NOx and VOCs), that will
further aid the area in maintaining
attainment. Given these facts, EPA
concludes that the monitored
attainment of the 1997 8-hour ozone
NAAQS in the Denver area is likely to
continue.

Comment No. 10—The commenter
also disputed the EPA statement in the
proposal that it is “unlikely that Denver
will be in nonattainment at the end of
the 2010 ozone season,” and questioned
why EPA did not cite or include any
actual model data to support this
assertion. The commenter specifically
took issue with EPA’s reference to the
“2010 ozone season” in the proposal
because section 110(a)(2)(D) would
prohibit significant contribution to
nonattainment at all times, not simply
during the “2010 ozone season.”

EPA Response—As discussed above,
EPA believes the monitoring data
adequately demonstrates that the
Denver area is attaining the standard
and is likely to continue to do so. The
commenter is correct that EPA did not
cite modeling that showed that Denver
would be in attainment in 2010 in the
proposal. We are aware, however, of the
photochemical modeling for Denver
completed as part of the “Ozone Action
Plan” adopted by Colorado in December
2008.26 This plan included the benefits
of federal measures and fleet turnover
and additional local NOx and VOC
reductions. The plan also included
photochemical modeling that indicated
all monitors in the area would be in
attainment of the 1997 8-hour ozone
NAAQS in 2010. The modeling results

26 “Denver Metro Area & North Front Range
Ozone Action Plan Including Revisions to the State
Implementation Plan”, Approved by Colorado Air
Quality Control Commission, December 12, 2008.

supplement the monitoring results
discussed previously indicating the area
is in attainment and will be in
attainment in 2010.

Further, EPA believes that the
commenter is mistakenly assuming that
EPA’s reference to the “2010 ozone
season” implied that section 110(a)(2)(D)
would not require the elimination of
emissions from sources in an upwind
state that significantly contributed to
violations of a NAAQS at any time of
the year. In the case of the 1997 8-hour
ozone NAAQS, however, it is a fact that
there is an “ozone season” in many
places across the county. Higher ozone
concentration levels typically occur
during the warmer, sunnier portions of
the year, especially the summer. Like
most areas, Denver has an ozone season.
Therefore, it is not unreasonable for
EPA to evaluate the likely impacts of
data from monitors in this area during
the “ozone season.”

EPA also disagrees that an evaluation
focused on impacts on 2010 levels is not
adequate for purposes of section
110(a)(2)(D). As further discussed
elsewhere in this notice, EPA’s 2006
Guidance to states for section
110(a)(2)(D) SIP submissions
recommended that states might elect to
evaluate the existence of, and extent of,
significant contribution to
nonattainment in other states by
evaluating impacts as of an appropriate
year (such as 2010) and in light of the
cost of control to mitigate emissions that
resulted in interstate transport. EPA
itself in the context of the CAIR rule
evaluated whether there would be such
impacts in 2010. This year was a
reasonable choice, because it correlated
with the presumptive attainment dates
for states with nonattainment areas. For
example, in the case of the 1997 PM 5
NAAQS, the applicable attainment date
is as expeditiously as practicable, but
not later than five years from the
effective date of the designation, i.e., by
2010. Because 2010 is a reasonable date
for this analysis, given the purpose of
section 110(a)(2)(D), and is consistent
with EPA’s recommendations in the
2006 Guidance, EPA concludes that the
selection of this date for the analysis
supporting the New Mexico submission
was appropriate. The commenter did
not suggest another date that would be
more appropriate nor did they explain
the basis for requiring a different year
for this analysis.

Comment No. 11—The commenter
also asserted that EPA was wrong in
stating that the Denver area had not
experienced a 4th highest 8-hour ozone
reading of 92 ppb in the last 15 years.
The commenter claimed that the Denver
metro area experienced a 4th highest
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max of 95 ppb at the Roxborough Park
monitor in Douglas County in 2005 and
of 95 ppb at the Applewood monitor in
Jefferson County in 1998 and in 2003.

EPA Response—In response to this
comment, EPA rechecked the data in the
EPA’s Air Quality System (AQS) and
believes the commenter was in error
that a fourth highest maximum of 95
ppb occurred at the Roxborough Park
(also know as the Chatfield monitor)
monitor in 2005. EPA’s AQS indicates a
value of 84 ppb in 2005. However,
EPA’s AQS does indicate that a 95 ppb
4th high occurred in 2003 at the
Roxborough Park monitor and this may
be the date that the commenter
intended. In any event, upon closer
examination, EPA concludes that the
commenter is correct that values above
92 ppb have occurred in the Denver area
in the last 15 years.

EPA also notes that the current DVs
(2007-2009) for these two monitors
(Roxborough Park and Applewood) are
77 ppb and 76 ppb, which is well below
the 1997 8-hour ozone NAAQS.
Furthermore, these monitors would
have to have fourth high daily
maximum 8-hour monitored values of
104 and 111 ppb respectively in 2010 to
have a 2008-2010 DV violating the 1997
8-hour ozone NAAQS. The fourth high
daily maximum value monitored the
last 15 years in the Denver area was 95
ppb which is significantly lower than
the 104 or 111 ppb values that would
have to be monitored for either of these
two monitors to be violating the 1997 8-
hour ozone NAAQS.

Therefore, EPA believes that the
commenter’s correction that there have
been higher values (maximum of 95 ppb
in the last 15 years) at monitors in the
Denver area does not fundamentally
affect EPA’s evaluation in this case. The
higher values were not at the monitor
that was the basis for the Denver area
design value in the last several years.
The monitor that has been the basis for
the Denver area DV has been the Rocky
Flats North monitor. Even though the
commenter is correct that the area has
monitored higher values at certain
monitors in the past, these monitors are
not the monitors that have in recent
years determined whether the area will
continue to monitor attainment because
they have not recorded the highest
design value in the area. The Rocky
Flats North monitor has the highest
2007-2009 Denver area DV of 82 ppb
and is based upon fourth high values of
90 ppb in 2007, 79 ppb in 2008, and 79
ppb in 2009. This monitor would have
to have a fourth high daily maximum of
97 ppb in 2010 to result in a violation
of the 1997 8-hour ozone NAAQS.
Therefore, it does not change EPA’s

conclusion that the Denver area
continues to monitor attainment and
therefore emissions from sources in
New Mexico cannot be contributing
significantly to violations of the 1997 8-
hour ozone NAAQS in this area.

Comment No. 12—The commenter
also pointed to modeling data used by
New Mexico that appears to contradict
the conclusion that emissions from New
Mexico do not contribute significantly
to violations of the 1997 8-hour ozone
NAAQS in Denver. The commenter
argued that data available in New
Mexico’s own technical support
document that was part of EPA’s record
(Docket No. EPA-R06—OAR-2007-0993)
establish that emissions from New
Mexico sources “often contributes
greater than 2 parts per billion in ozone
on days when exceedances of the 1997
ozone NAAQS are recorded in Denver”
and can contribute “more than 5% to
Denver’s total ozone concentrations.”
Finally, the commenter argued that New
Mexico wrongly assumed that this
amount of contribution was not relevant
“under the assumption that the region
was not in nonattainment” when the
area is currently designated
nonattainment.

EPA Response—EPA disagrees with
the commenter’s conclusions drawn
from the modeling. The modeling was
conducted using an emissions inventory
from 2002. Because emissions in the
year 2010 are expected to be lower, EPA
considers this modeling to be a
conservative estimate of ozone levels in
the future and of the impact of New
Mexico’s emissions on other states. EPA
believes that the modeling shows higher
impacts than are actually occurring. The
modeling utilized existing CENRAP
modeling databases available at the time
and the source apportionment
evaluation was conducted using the
2002 emission inventory databases.
Because the available databases were for
2002 and not 2010, EPA considers the
results of the modeling conservative
because significant emission reductions
are expected to occur throughout the
modeled area between 2002 and 2010
(as a result of both federal and state
measures, including fleet turnover
impacts) that would result in lower
ambient ozone levels and fewer
exceedances of the 1997 8-hour ozone
NAAQS throughout the modeling
domain.

Specifically, there are three elements
in this analysis that EPA concludes lead
to overestimation of the impacts of New
Mexico sources and therefore make this
modeling less reliable to determine that
sources in New Mexico contribute
significantly to violations of the 1997 8-
hour NAAQS in Colorado (or any other

state). These three elements that result
from using a 2002 and not a 2010
emission inventory are: (a) Additional
emissions reductions in other states as
a result of ozone nonattainment SIPs
have been implemented that were not
reflected in the 2002 emission
inventory; 27 (b) additional emissions
reductions as a result of federal
measures (including On-road, Non-road,
and the impacts of fleet turnover)
throughout the modeling domain since
2002; and (c) additional reductions from
large stationary NOx sources and from
mobile sources as a result of federal
measures that have occurred in New
Mexico since 2002. As a result of these
differences in the emission inventory
between 2002 and 2010, New Mexico’s
Technical Support Document describing
and evaluating the modeling indicated
that the impacts for New Mexico’s
emissions were considered conservative
estimates and were expected to
overstate the State’s contribution to
areas in other states. EPA believes that
these conservative assumptions make
the modeling reliable for purposes of
determining that there is not a
significant contribution from sources in
New Mexico to the other states, but less
reliable for purposes of determining that
there is such significant contribution.
EPA believes that the modeling relied
upon by the State is conservative
because of the three emission elements
discussed above and that this is further
supported by studies referred to by the
commenter. Other studies support the
conclusion that the Denver area will be
monitoring attainment in 2010 for the
1997 8-hour ozone NAAQS, and
therefore emissions from sources in
New Mexico would not be contributing
significantly to nonattainment in this
area. Specifically, the WRAP model
emission inventories for 2002 and 2018
showed decreases nationally in ozone
precursors (NOx and VOC.) 28 The
UBAQS modeling report included
emission inventory assessments
between 2006 and 2012 that also
showed decreases in New Mexico’s NOx
emissions for the part of New Mexico

27 Additional emission reductions have occurred
as a result of 1-hour ozone and 8-hour ozone
nonattainment area SIPs for Denver and other areas
in the modeling domain (Dallas, Houston, etc.). The
most recent SIP submitted indicated that all of the
Denver area monitors would be in attainment in
2010 with the 1997 8-hour ozone NAAQS. The
Denver SIP also included an analysis of emission
inventories in the Denver area that showed a net
decrease in NOx and VOC emissions between 2006
and 2010 (Ibid DOAP) despite the inclusion of
growth in Oil and Gas emissions in the Denver area.
(DOAP)

28 WRAP EDMS, http://vista.cira.colostate.edu/
TSS/EDMS.aspx.
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that was in the 12 km modeling grid.29
Finally, the fact that Denver is
monitoring attainment at this time is
further indication that the 2002
modeling was conservative because it
predicted exceedances in Denver, while
the 2010 monitoring data is showing
attainment.

Because the modeling was
conservative and overstates the extent of
contribution from sources in New
Mexico to the Denver area, it is
inappropriate to use the modeling as a
definitive determination of New
Mexico’s impacts on downwind areas.
The modeling was designed to be
conservative and as such only provides
a clear indication of non impact on
downwind nonattainment areas.
Therefore, EPA disagrees that the
modeling supports the conclusion of
significant contribution from New
Mexico sources to the Denver
nonattainment area as the commenter
indicated. The commenter is correct that
the CENRAP based modeling with a
2002 emission inventory showed
impacts that were above 2 ppb and
contribution levels that were above 5%,
but due to the conservative nature of the
2002 assessment, EPA does not
conclude that it indicates that sources in
New Mexico have a significant
contribution to nonattainment in
Denver.

EPA also believes that NOx emissions
in upwind states are the most relevant
consideration for interstate transport of
ozone. In the final CAIR rule, EPA
concluded that NOx emissions were the
primary pollutant to reduce in order to
yield reductions in interstate transport
of emissions that affect levels of ozone
in the context of the 1997 8-hour ozone
NAAQS.39 Recent photochemical
modeling in the New Mexico and
Colorado region further support this
conclusion, and therefore we have thus
focused on NOx emissions in the
context of ozone in this action as well.

As reflected in the New Mexico
submission and the UBAQS modeling
documentation, New Mexico has
decreased emissions of NOx from
several sources which would lessen

29“UINTA BASIN AIR QUALITY STUDY
(UBAQS)”, prepared by Environ for the
Independent Petroleum Association of Mountain
States (IPAMS), June 30, 2009. Tables 2—18 and 2—
20. The UBAQS 12 km grid included parts of
northwestern New Mexico (including parts of the
San Juan basin) and the emission inventory data
indicated that emissions of NOx from this area were
going to decrease from 115,942 tpy in 2006 to
95,867 tpy in 2012.

30 See: Final CAIR rule, 70 FR 25162, 25174 (“As
discussed in section III below, for 8-hour ozone, we
reiterate the finding of the NOx SIP Call that NOx
emissions, and not VOC emissions, are of primary
importance for interstate transport purposes.”)

New Mexico’s impact on ozone in areas
outside of New Mexico. Therefore, the
reductions in NOx emissions in New
Mexico would decrease the impacts
from New Mexico on Denver’s ambient
ozone levels when transport conditions
would occur that New Mexico’s
emissions could impact the Denver area.
A review of the UBAQS report indicates
New Mexico’s NOx reductions are
mostly from elevated point source
reductions (i.e., from tall stationary
source stacks). Elevated emissions
would have the greatest chance to
transport downwind, so these
reductions are likely among the most
effective at reducing long range
transport impacts on ozone levels
regionally. In any event, based on
preliminary 2007-2009 data, Denver is
attaining the 1997 8-hour ozone
NAAQS. Therefore, New Mexico’s
emissions cannot be considered as
contributing significantly to
nonattainment of those NAAQS in the
Denver area

In summary, the Denver area is
monitoring attainment of the 1997 8-
hour ozone NAAQS. The modeling
submitted by the State to support its
submission indicating impacts from
sources in New Mexico on the Denver
area is conservative, and probably
overestimates both the ozone levels in
Denver and any impacts from New
Mexico’s emissions. There have been
significant emission reductions in the
modeled area, supporting the
conclusion that the modeling based on
2002 represents a conservative
description of ozone levels and New
Mexico’s impact on the Denver area and
therefore should not be relied upon
solely to draw a conclusion about the
impact of emissions from New Mexico
in the Denver area. Considering the
modeling in conjunction with the
expected emission reductions and the
actual monitoring data in this area, EPA
concludes that emissions from New
Mexico are not contributing to
nonattainment of the 1997 8-hour ozone
NAAQS in the Denver area.

Comment No. 13—The commenter
argued that New Mexico and EPA
inappropriately relied on analyses
conducted in connection with CAIR to
justify its conclusion that emissions
from sources in New Mexico do not
contribute significantly to
nonattainment in downwind states with
regards to the 1997 PM, s NAAQS.
According to the commenter, neither of
the modeling analyses EPA used during
the development of the CAIR rule
supports the conclusion.

The commenter acknowledged that
the REMSAD modeling that EPA used
initially for CAIR in 2004 assessed

emissions from New Mexico, but
claimed that EPA eventually “rejected”
this modeling and replaced it with
analysis using the CMAQ model as a
more “accurate” means of assessing
PM; s impacts among states. The
commenter did note that EPA explained
in the final CAIR rule that it believed
the REMSAD model “treats the key
physical and chemical processes
associated with secondary aerosol
formation and transport,” but pointed to
EPA‘s statement that the REMSAD
model “does not have all the scientific
refinements of CMAQ” and also to
EPA’s use of the CMAQ modeling for
the final CAIR rule instead of the
REMSAD modeling. The commenter
thus implied that the REMSAD
modeling could have no relevance to
whether emissions from New Mexico
sources contribute significantly to
nonattainment in other states for
purposes of the 1997 PM, s NAAQS.

Similarly, the commenter argued that
the CMAQ modeling could not support
the conclusion that New Mexico sources
are not contributing significantly to
violations of the NAAQS in other states.
The commenter claimed that although
New Mexico was included in the CMAQ
PM, 5 modeling domain for CAIR, EPA
did not specifically assess impacts from
New Mexico to downwind States. The
commenter acknowledged that EPA
conducted state by state “zero out”
modeling for 37 states, but claimed that
because EPA had not conducted such a
zero out modeling run for New Mexico,
the CMAQ model runs do not support
the proposed conclusion in this action.

EPA Response—EPA disagrees with
the commenter’s judgment that the
technical analyses conducted in
conjunction with CAIR do not provide
technical support for the conclusion
that New Mexico sources do not
contribute significantly to violations of
the 1997 PM, s NAAQS in any other
state. EPA agrees that it progressively
refined its analytical approach from the
time of the proposed CAIR rule to the
final CAIR rule, but it does not follow
that the analyses done for CAIR are
inappropriate for consideration in
today’s action. EPA believes that the
analyses conducted for CAIR in fact
provide technical support to the
conclusion that emissions from New
Mexico sources do not contribute
significantly to violations of these PM s
NAAQS in any other state.

EPA conducted modeling in the CAIR
proposal using REMSAD modeling.
With respect to the REMSAD modeling,
the commenter is correct that EPA
specifically evaluated the impact of
emissions from New Mexico on other
states in the eastern half of the United
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States. The modeling indicated a 0.03
pg/m3 maximum impact from New
Mexico’s emissions on downwind

PM: s nonattainment areas in 2010,
which was significantly lower than the
0.15 pg/m3 value used as the threshold
for significance in the proposed CAIR
rule and the 0.20 pg/m3 value used in
the final CAIR rule.3? In other words,
EPA’s analysis indicated that the impact
of emissions from New Mexico sources
were only a small fraction of the initial
threshold amount that EPA considered
relevant as the first stage of the analysis
to determine the existence of, and extent
of, impact on other states.

The commenter implied that EPA’s
subsequent use of the CMAQ model for
the final CAIR rule per se renders
REMSAD invalid for purposes of today’s
action. To support this assertion, the
commenter overstated the potential
limitations of the REMSAD model, a
misimpression heightened by the way in
which the commenter described EPA’s
own stated position. The full statement
by EPA in the final CAIR rule was: 32

“However, even though REMSAD does not
have all the scientific refinements of CMAQ,
we believe that REMSAD treats the key
physical and chemical processes associated
with secondary aerosol formation and
transport. Thus, we believe that the
conclusions based on the proposal modeling
using REMSAD are valid * * *”

This was not a categorical dismissal of
REMSAD modeling for all purposes; it
was a recognition that REMSAD was
reliable for certain purposes even
though the subsequent CMAQ modeling
was an improvement. During
rulemaking, it is appropriate for EPA to
make improvements and refinements to
models and the associated databases.
EPA responded to comments raising
concerns about reliance on the REMSAD
modeling results from the proposal
package and determined that decisions
and determinations based on the
proposal REMSAD modeling were still
valid in the final CAIR rule.

With respect to the CMAQ modeling,
New Mexico was not among the 37
states for which it did specific “zero out”
modeling runs. EPA disagrees, however,
with the commenter’s extrapolation that
this means EPA “did not assess” the
impacts of emissions from New Mexico
with respect to the 1997 PM, s NAAQS
in the final CAIR rule. To the contrary,
EPA’s evaluation of New Mexico with
REMSAD was part of the analysis for the
proposed CAIR rule and EPA did not
reject the results of the REMSAD

31 See, Final CAIR rule 70 FR 25162, at 25174.
32 See, Final CAIR rule 70 FR 25162, at 25234.

modeling in the final CAIR rule.33 The
lack of significant impact on
nonattainment from New Mexico and
other Western States shown by the
REMSAD modeling in the proposal
helped influence the more refined
modeling analysis in the CAIR final rule
which focused only on the Eastern
States.

In considering this comment, EPA has
looked again at the use of the REMSAD
modeling for the CAIR proposal for
assessing New Mexico’s impacts on
other States. We continue to believe that
the REMSAD results are sufficient to
make a determination of no significant
contribution to nonattainment of the
1997 PM, s NAAQS in other states
because of the very small impacts that
were estimated from emissions from
New Mexico sources. The REMSAD
modeling had indicated that New
Mexico’s impacts on downwind 2010
PM, s nonattainment areas was only
15% of the significance level used in the
final CAIR rule. Because the REMSAD
modeling indicated values of only 15%
of the final significance level, EPA did
not consider the differences between the
two modeling platforms (REMSAD and
CMAQ) to be significant enough to lead
to further analysis using CMAQ based
modeling. EPA has determined in this
action that the results from the
REMSAD based modeling continue to
support the conclusion that emissions
from New Mexico sources are not
contributing significantly to violations
of the 1997 PM, s NAAQS in other
states. The commenter did not articulate
any way in which the distinctions
between REMSAD and CMAQ would
result in at least a seven-fold increase in
the estimated impacts of emissions from
New Mexico emissions on another
state’s 1997 PM, s nonattainment area.
EPA does not believe that such a
divergence would be likely.

Comment No. 14—The commenter
argued that it is also inappropriate for
EPA to rely on the CAIR modeling
because the 2004 REMSAD model did
not include other western states
(including Arizona, California, Nevada,
Utah, Idaho, Oregon, and Washington).
The commenter asserted that EPA never
assessed the impacts of emissions from
New Mexico to these western states in
the CAIR modeling and that this is
problematic because there are PM, s
nonattainment areas in California and in
Utah. Although not clear, the
commenter apparently argues that the
existence of designated PM, s

331n this action, “CAIR Proposal” refers to the
proposal rule published on January 30, 2004 in the
Federal Register and entitled “Rule to Reduce
Interstate Transport of Fine Particulate Matter and
Ozone”, Interstate Air Quality Rule, 69 FR 4566.

nonattainment areas in California and
Utah renders the CAIR modeling
irrelevant. More specifically, the
commenter argues that because EPA has
recently designated certain counties in
the Salt Lake City area and Cache
County, Utah as nonattainment for the
2006 PM> s NAAQS, EPA was obligated
to assess and limit downwind impacts
accordingly in accordance with Section
110(1) of the Clean Air Act.

EPA Response—EPA disagrees with
the commenter on this issue. First, this
rulemaking addresses the potential
impacts of emissions from New Mexico
sources on other states with violations
of the 1997 PM, s NAAQS, not the 2006
PM, s NAAQS. Therefore, EPA’s
assessment of New Mexico’s SIP was
based on potential impacts on areas
violating the 1997 PM, s NAAQS (15 pg/
m3 annual and 65 pg/m3 24-hour
standard). The application of section
110(a)(2)(D) to the 2006 PM» s NAAQS,
or other NAAQS, will be addressed in
later actions that pertain to those
NAAQS.

Second, EPA believes that the
analysis conducted in conjunction with
CAIR is both relevant and very
probative in evaluating the presence of,
and extent of, interstate transport from
New Mexico sources to other states in
this action. The CAIR modeling and
analysis specifically evaluated impacts
on areas that were violating the 1997
PM>.s NAAQS. The other western states
identified by the commenter were in the
CAIR modeling domain but were not
evaluated further in the CAIR rule
because, with the exception of
California and Montana, these states
were in attainment of the 1997 PM, 5
NAAQS.34 Absent areas with violations
of those NAAQS, there could be no
significant contribution to violations of
the 1997 PM, s NAAQS. With regard to
California and Montana, EPA indicated
in the CAIR rule that interstate transport
impacts were not a significant
contributor to these areas, therefore
impacts from New Mexico sources to
California were not likely.3°

Finally, even aside from the CAIR
analysis, EPA does not believe that
emissions from New Mexico sources
contribute significantly to violations of
the 1997 PM, s NAAQS in California.
The areas of California with violations
of the 1997 PM, s NAAQS are generally

34 See, Final CAIR rule 70 FR 25162, at 25169:
(“Only two States in the western part of the U.S,,
California and Montana, have counties that
exceeded the PM, s standards”) and (“Because
interstate transport is not believed to be a
significant contributor to exceedances of the PM, s
standards in California or Montana, today’s final
CAIR does not cover these States”).

351d.
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located far to the west, hundreds of
miles from New Mexico sources, across
large expanses of mountain ranges that
would impede transport, and generally
upwind from New Mexico. EPA believes
that the predominant meteorological
conditions would carry New Mexico
emissions to the east, north, or south but
not generally to the west. As a result,
EPA concludes that it is very unlikely
that New Mexico’s emissions transport
hundreds of miles to the west to the
1997 PM, s NAAQS in California.3¢ The
CAIR modeling only addressed areas
that were expected to be in
nonattainment in 2010, based on
existing monitoring data at the time and
2010 photochemical modeling. Other
than California, none of the other states
mentioned by the commenter were
monitoring nonattainment, or
designated nonattainment for the 1997
PM, 5 standards, at the time these
analyses were conducted.

Although not cited by the commenter,
EPA notes that there has been one
monitored violation of the 1997 PM, s
annual NAAQS in Utah. It occurred in
2002-2004 time period at a single
monitor in the Salt Lake City area. This
violation has not continued. In this
instance, the state concluded that the
monitor was heavily impacted by a
nearby source. After the state instituted
controls at the source, the design value
has dropped to less than 45 pug/ms3 in the
last four years. EPA notes that the
impact of a nearby source does not in
and of itself negate the possibility of
impacts of interstate transport at that
monitor as well. However, because that
monitor has not subsequently shown
any violation of the 1997 PM, s NAAQS,
EPA concludes that there are no areas in
Utah with violations of that NAAQS to
which New Mexico sources could be
contributing significantly. All other
PM; s monitors in the area have
consistently had DVs below 55 ug/m3
since the 2001-2003 DV period.

Comment No. 15—The commenter
also criticized modeling that the state
and EPA relied upon because of
concerns about the accuracy of the
underlying emissions inventories on
which the models relied. In particular,
the commenter claimed that the
modeling fails to address recent growth
in emission inventories for oil and gas
operations in New Mexico that have
been raising the emissions from the state
higher than have been previously
reported in emissions inventories.

The commenter argued that these
increases in emissions at least call into
question the accuracy of the modeling

36 EPA reached this same conclusion in the CAIR
rule. See, Final CAIR rule 70 FR 25162, at 25169.

relied upon by EPA to support the
proposed approval of the State’s
submission, and at worst demonstrate
that EPA has failed to address a key
aspect of contribution to nonattainment
in downwind states from New Mexico
sources.

The commenter listed several recent
reports that estimated increased
emissions of SO,, NOx, and VOCs that
result from the growth of oil and gas
exploration in certain areas in New
Mexico. The more recent studies cited
by the commenter were:

e The November 25, 2009 inventory
of 2006 oil and gas emissions in the San
Juan Basin of New Mexico, which
includes San Juan, Rio Arriba,
McKinley, and Sandoval Counties,
prepared by the Independent Petroleum
Association of the Mountain States
(“IPAMS”). This inventory found that oil
and gas point and area sources within
this region annually released 42,075
tons of NOx, 60,697 tons of volatile
organic compounds (“VOCs”) and 305
tons of sulfur dioxide (“SO5”).;

o The August 2009 report on 2005
emissions in the Four Corners region of
northwestern New Mexico, which found
that oil and gas point and area sources
within the region annually released
57,682 tons of NOx, 668 tons of SO,
and 117,370 tons of VOCs. The report
indicates that by 2018, these emissions
will increase to 65,543 tons of NOx, 670
tons of SO,, and 143,050 tons of VOCs;
and

e The 2007 WRAP Phase II Inventory
of 2002 oil and gas emissions, which
found that oil and gas activities
throughout New Mexico released
112,540 tons of NOx and 13,925 tons of
SO,, and that by 2018 would release
110,034 tons of NOx and 13,002 tons of
SO in the State.

The commenter argued that without
specifically addressing these more
recent increases in the emissions
associated with oil and gas
development, New Mexico and EPA
have no basis to conclude that the
modeling relied upon in the proposed
approval is accurate or ensures that
emissions are not and will not
significantly contribute to
nonattainment in other states. The
commenter also noted that the modeling
prepared for CAIR utilized emission
inventories from 2001, which would
likewise fail to account for the more
recent increase in emissions associated
with oil and gas development.

EPA Response—EPA shares the
commenter’s concern with emissions
from oil and gas development, and
agrees that dramatic increases in such
emissions, and especially emissions
from sources that are not appropriately

controlled, have the potential to
contribute significantly to violations of
NAAQS in other states. However, EPA
has investigated this issue in response
to the commenter’s concerns in this
action, and has concluded that the
information currently available does not
indicate that New Mexico’s emissions
from oil and gas development are
significantly contributing to violations
of the 1997 8-hour ozone NAAQS and
1997 PM» s NAAQS in other states. To
reach this conclusion, EPA has used
available information and extrapolated
what the impacts of the additional
emissions from oil and gas development
would be in a worst case scenario, as
part of evaluating how those increases
would affect the modeling results and
other information EPA relied upon in
the proposal.

EPA has to make regulatory decisions
using the emissions inventories and
analyses that are available at the time of
the decision. These inventories are, of
course, constantly being updated and
refined. The CAIR modeling used a base
year emission inventory from 2001 that
EPA then projected to 2010, which was
the timeframe that EPA used for the
analysis of New Mexico’s impacts on
areas in other states with monitors
projected to have violations of the 1997
PM, s NAAQS. The CENRAP modeling
used a 2002 inventory to assess New
Mexico’s ozone impacts on areas in
other states with monitors projected to
have violations of the 1997 8-hour
ozone NAAQS. At the time this
modeling was conducted, EPA believed
that the emission estimates for oil and
gas development were appropriate.

The commenter cited studies that
have been conducted more recently to
refine estimates of current emissions
and future projected emission levels
from oil and gas development in areas
of New Mexico. These more recent
studies indicate that emissions from oil
and gas development are likely much
higher than those assumed in the
models. Because the studies do not
indicate the amount of emissions
growth that has happened since the
2001/2002 timeframe, however, it is
difficult to determine the impact this
presumed increase would have.
Therefore, to evaluate this concern,
below we consider a worst case estimate
impact of oil and gas emissions on
whether emissions from sources in New
Mexico significantly contribute to
nonattainment in other states.

The reports cited by the commenter
indicate that emissions from all oil and
gas development in New Mexico in the
years from 2002—2006 have a range of
up to 112,540 tpy of NOx, 117,370 tpy
of VOC, and 13,925 tpy of SO». In
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comparison, the modeling conducted
using the 2002 CENRAP emission
inventory databases included emissions
from all sources in New Mexico with
totals of 306,194 tpy of NOx, 1,749,081
tpy of VOC and 100,174 tpy of SO,.37
The modeling conducted for CAIR
included an inventory from all sources
of 242,782 tpy of NOx and 173,724 tpy
of SO, for the 2010 base level emissions
for sources in New Mexico.38 These
emissions inventories used for the
CENRAP modeling and the CAIR
modeling did include some emissions
from oil and gas development activities
in New Mexico, so EPA believes that
some portion of emissions attributed to
such sources in the more recent studies
were included in statewide emission
inventories from all sources and thus in
the CENRAP and CAIR modeling.

It would be very difficult to ascertain
the exact amount of emissions from oil
and gas sources that were included in
the emission inventories for these two
modeling evaluations and thus to
ascertain the exact amount that the
inventories used for the modeling
exercises underestimate such emissions.
Therefore, to evaluate how much the
additional emissions from oil and gas
development could impact the
determination, we have used a worst
case estimate of how much higher the
emissions in New Mexico could be,
based on the studies provided by the
commenter. If one uses the highest NOx
value from these reports of 112, 540 tpy
and compare that with the 306,194 tpy
of NOx (from the CENRAP based
modeling), the percentage increase in
NOx emissions would be a 36%
increase in NOx emissions over the
modeled emissions. Similarly, if one
compares the highest SO, value from
the reports (using 13,925 tpy from the
reports and 100,174 tpy from the
CENRAP based modeling) the
percentage increase in SO, emissions
would be less than a 8% increase in SO,
emissions over the modeled emissions.
EPA believes that these are worst case
scenario increases, because they include
the highest estimate of oil and gas
development emission from the reports
supplied by the commenter, but they
probably overestimate the true increase
over the inventories used for the
modeling, and double count the
emissions of oil and gas that were in the
original modeling.

EPA notes that these estimates also do
not include the significant reductions
that have occurred in New Mexico from
non oil and gas sectors, such as federal
motor vehicle controls and fleet turn

37 WRAP EDMS, CENRAP TSD.
38 CAIR Proposal TSD.

over and controls on SO, and NOx
emissions installed on large stationary
sources including the San Juan
Generating Station. In addition,
emissions in other parts of the modeling
domain outside of New Mexico would
be expected to have decreased after
2002 due to federal and state controls
including fleet turnover and would not
have been included in the CENRAP
based modeling for ozone and only
partially included in the CAIR
modeling.

EPA relied on photochemical
modeling conducted for CAIR for the
PM, s analysis in determining that New
Mexico’s emissions do not make a
significant contribution in areas in other
states with monitors showing violations
of the 1997 PM, s NAAQS. As discussed
elsewhere in this notice, the modeling
indicated that the largest impact from
New Mexico’s emissions on any such
monitor in another state was only 15%
of the significance level used in the final
CAIR rule. In the worst case estimate
above, NOx emissions could at most be
36% higher and SO, could be at most
8% higher than was modeled in CAIR.
Although the impact on the model
would not necessarily be linear, EPA
does not believe that such a relatively
small increase in total SO, and NOx
emissions would increase the impact of
New Mexico emissions by the more than
7 fold necessary to reach the
significance level EPA used in CAIR for
the 1997 PM2A5 NAAQS

EPA relied on photochemical
modeling based on 2002 emission
inventories (available from CENRAP’s
efforts) in determining that New
Mexico’s emissions do not make a
significant contribution in areas in other
states with monitors showing violations
of the 1997 8-hour ozone NAAQS. EPA
relied on this modeling to evaluate the
possible contribution from New Mexico
sources to areas that were monitoring
violations of the 1997 8-hour NAAQS.
EPA considers the modeling
conservative in that it used 2002
inventories, and for the entire modeling
grid (which covered most of the
continental U.S. and parts of Canada
and Mexico), and it did not include the
benefits from emission reductions after
2002 from federal and state
requirements including fleet turnover.
The modeling did not indicate values
that were close to the significance levels
for New Mexico’s impacts on out of
state areas which were nonattainment
and/or monitoring nonattainment of the
1997 8-hour ozone NAAQS. The area
monitoring nonattainment with the
highest modeled impact from sources in
New Mexico was the Dallas/Fort Worth
Area. The modeled daily average

contribution from sources in New
Mexico was 0.4% with a contribution
average of 0.4 ppb. EPA’s screening
criteria for the first step of the analysis
for any significant contribution,
established in CAIR and upheld by the
court, were 1% and 2 ppb respectively.
EPA believes that even a conservative
estimate of a 36% increase in NOx
emissions from New Mexico’s sources
would not more than double New
Mexico’s impact on other states, even
before considering the other offsetting
NOx emission reductions between 2002
and 2010 from other source categories.
Therefore, EPA concludes that these
new emission estimates would not
result in significant enough changes in
impacts from New Mexico’s sources to
change the determination that emissions
from sources in New Mexico do not
significantly contribute to violations of
the 1997 8-hour ozone NAAQS in other
states, based on available information.
Accordingly, New Mexico does not need
to amend its SIP substantively to reduce
any additional emissions to prevent
such impacts on other states.

Finally, EPA notes that
photochemical modeling is a very
detailed and complicated process and
there are continual refinements in
emission inventories and other
modeling databases. Unfortunately, the
statutory and regulatory requirements,
and especially the timing requirements,
for developing and evaluating SIPs do
not allow for time or resources to do
every possible refinement to emission
inventories on a continual basis. In this
specific case, EPA agrees that the
sudden expansion of oil and gas
development and the emissions
increases from such activities are a
source category for which emissions
inventories need updating, to insure
that future regulatory actions by both
states and EPA continue to be based
upon the most recent and accurate
information available

EPA is concerned with the growth in
emissions from oil and gas development
in New Mexico and other areas of the
country, including other states in
Region 6. On May 10, 2010, EPA Region
6 held a meeting with the principal oil
and gas producers, trade organizations,
and the five States in the Region, with
the goal of finding ways to improve the
emission inventory for these sources.
Region 6 has initiated this process
because a clearer understanding of these
emissions will be necessary for future
air quality plans under the new revised
standards.

Comment No. 16—The commenter
also objected to EPA’s proposed
approval because “New Mexico’s SIP, as
written, simply does not contain any
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language that prohibits emissions that
contribute significantly to
nonattainment in any other state.” The
commenter also noted that EPA did not
assess whether the SIP does or does not
contain such provisions. The
commenter appears to have argued that
110(a)(2)(D)(i) requires a state SIP to
contain an explicit provision literally
prohibiting emissions that contribute
significantly to nonattainment in any
other state and that, in order to approve
the New Mexico interstate transport SIP,
EPA must examine the SIP to determine
whether it contains such an explicit
prohibition.

EPA Response—EPA disagrees with
the commenter’s interpretation of the
statutory requirements. Section
110(a)(2)(D)(i) has no language that
requires a SIP to contain a specific
provision literally prohibiting
significant contribution to
nonattainment in any other state or, for
that matter, to contain any particular
words or generic prohibitions. Instead,
EPA believes that the statute requires a
state’s SIP to contain substantive
emission limits or other provisions that
in fact ensure that sources located
within the state will not produce
emissions that have such an effect in
other states. Therefore, EPA believes
that satisfaction of the “significant
contribution” requirement is not to be
demonstrated through a literal
requirement for a prohibition of the type
advocated by the commenter.

EPA’s past application of section
110(a)(2)(D) did not require the literal
prohibition advocated by the
commenter. For example, in the 1998
NOx SIP Call. 29 EPA indicated that “the
term ‘prohibit’ means that SIPs must
eliminate those amounts of emissions
determined to contribute significantly to
nonattainment * * *.” As a result, the
first step of the process to determine
whether this statutory requirement is
satisfied is the factual determination of
whether emissions from sources in the
State contribute significantly to
nonattainment in downwind areas.40 If
this factual finding is in the negative, as
is the case for EPA’s assessment of the
contribution from emissions from
sources in New Mexico, then section
110(a)(2)(D)(1)(I) does not require any
changes to the State’s SIP. If, however,
the evaluation reveals that there is such
a significant contribution to
nonattainment in other States, then EPA
requires the State to adopt substantive
provisions to eliminate those emissions.
The state could achieve these reductions

3963 FR 57356, October 27, 1998
40 See 2005 CAIR Rule (70 FR 25162) and 1998
NOx SIP Call (63 FR 57356).

through traditional command and
control programs, or at its own election,
through participation in another
mechanism such as the cap and trade
program of the NOx SIP Call. Thus,
EPA’s approach in this action is
consistent with the Agency’s
interpretation of 110(a)(2)(D)(i) in the
2006 guidance, the CAIR Rule, and the
NOx SIP Call, none of which required
the pro forma literal “prohibition” of the
type advocated by the commenter.

Comment No. 17—The commenter
noted a specific provision for stationary
source permitting in the New Mexico
SIP that the commenter argued is
inadequate to ensure that sources in
New Mexico will not significantly
contribute to nonattainment in other
States. According to the commenter,
New Mexico has a regulatory provision
that requires the State agency to deny an
application for a permit or permit
revision for a stationary source under
certain circumstances, including the
violation of any NAAQS. The
commenter claimed that New Mexico
interprets this authority to allow the
denial of such a permit, only if the
source is physically located in a
designated nonattainment area.

EPA Response—EPA disagrees with
the commenter’s characterization of the
State’s regulations that New Mexico can
only deny a permit for new or modified
sources located in a designated
nonattainment area. EPA has reviewed
the New Mexico permitting provisions
cited by the commenter. Section
20.2.72.208 NMAC contains the reasons
the department must deny a permit.
Section 20.2.72.208 D explicitly
provides that one of the reasons the
State will deny a permit is if “the
construction, modification, or permit
revision will cause or contribute to air
contaminant levels in excess of any
National Ambient Air Quality Standard
or New Mexico Ambient Air Quality
Standard unless the ambient air impact
is offset by meeting the requirements of
either 20.2.79 NMAC or 20.2.72.216
NMAGC, whichever is applicable.”
Section 20.2.79 NMAC and 20.2.72.216
NMAC apply in nonattainment areas
which have more stringent requirements
than attainment areas.

EPA believes that the provisions of
Section 20.2.72.208 NMAC apply in
attainment areas of the State and are
unambiguous. The State’s regulations
provide that it “shall deny” a permit for
a source located in an attainment area,
if that new or modified source would
cause or contribute to air contaminant
levels that exceed any NAAQS, whether
those violations occur in New Mexico or
elsewhere. To verify this understanding
of the State’s regulations, EPA contacted

NMED regarding this comment. NMED
responded with an E-mail that is
included in the docket for this
rulemaking confirming that the
provisions of 20.2.72.208 NMAC apply
in the attainment areas of the State and
provide for denial of permits if the
construction, modification or revision
will cause or contribute to levels in
excess of the NAAQS.

Comment No. 18—The commenter
argued that EPA cannot approve the
section 110(a)(2)(D) submission from
New Mexico because the State and EPA
did not comply with the requirements of
section 110(1). Evidently, the commenter
believes that the section 110(a)(2)(D)
submission for the 1997 8-hour ozone
and 1997 PM, s NAAQS is a revision to
the SIP that will interfere with
attainment of the 2006 PM, s NAAQS
and the 2008 ozone NAAQS. The
commenter argued that a section 110(1)
analysis must consider all NAAQS once
they are promulgated, and argued that
EPA recently took the same position in
proposing to disapprove a PM;o
maintenance plan.

EPA Response—EPA agrees that a
required section 110(1) analysis must
consider the potential impact of a
proposed SIP revision on attainment
and maintenance of all NAAQS that are
in effect and impacted by a given SIP
revision. However, EPA disagrees that it
failed to comply with the requirements
of section 110(1) in this action or that
section 110(l) requires disapproval of
the SIP submission at issue here.

Section 110(1) provides in part that:
“the Administrator shall not approve a
revision of a plan if the revision would
interfere with any applicable
requirement concerning attainment and
reasonable further progress * * *, or
any other applicable requirement of this
chapter.” EPA has consistently
interpreted Section 110(1) as not
requiring a new attainment
demonstration for every SIP submission.
EPA has further concluded that
preservation of the status quo air quality
during the time new attainment
demonstrations are being prepared will
prevent interference with the States’
obligations to develop timely attainment
demonstrations. 70 FR 58,199, 58,134
(Oct. 5. 2005); 70 FR 17.029, 17,033
(Apr. 4, 2005); 70 FR 53, 57 (Jan. 3,
2005); 70 FR 28,429, 28,431 (May 18,
2005).

New Mexico’s submission is the
initial submission by the State to
address the significant contribution to
nonattainment element of 110(a)(2)(D)(i)
for the 1997 8-hour ozone and 1997
PM,.s NAAQS. This submission does
not revise or remove any existing
emissions limit for any NAAQS, or
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change any other existing substantive
SIP provisions relevant to the 1997 8-
hour ozone or 1997 PM, s NAAQS or
any other NAAQS. Simply put, it does
not make any substantive revision that
could result in any change in emissions.
As aresult, the submission does not
relax any existing requirements or alter
the status quo air quality. Therefore,
approval of the submission will not
interfere with attainment or
maintenance of any NAAQS.

EPA’s discussion in the notice cited
by the commenter concerning a PM10
maintenance plan in another state is
consistent with this interpretation. In
the cited action, EPA noted that: “Utah
had either removed or altered a number
of stationary source requirements,”
creating the possibility of a relaxation of
existing EPA approved SIP requirements
and thereby interfering with attainment,
a possibility that is not present here. See
74 FR 62727 (Dec. 1, 2009). Thus, the
action cited by the commenter is clearly
distinguishable.

The commenter did not provide any
specific basis for concluding that
approval of this SIP submission would
interfere with attainment or
maintenance of any NAAQS, or with
any other applicable requirement of the
Clean Air Act. EPA concludes that
approval of the submission will not
make the status quo air quality worse,
and is in fact consistent with the
development of an overall plan capable
of meeting the Act’s attainment
requirements. In particular, EPA has
determined that the submission
complies with the requirements of
section 110(a)(2)(D)(i). Accordingly,
assuming that section 110(1) applies to
this SIP submission, EPA finds that
approval of the submission is consistent
with the requirements of section 110(1).

Comment No. 19—In a separate
comment letter, the commenter
expressed concern with EPA’s proposed
approval of the State’s submission for
the 1997 8-hour ozone NAAQS and
1997 PM» s NAAQS because the state
“does not appropriately limit ozone” in
its PSD permitting program. To support
this claim, the commenter noted that
EPA has previously made a “finding of
failure to submit” because New Mexico
had not made another submission that
would have the effect of making NOx a
regulatory precursor for ozone in the
context of PSD. According to the
commenter, EPA should not approve the
State’s submission for section
110(a)(2)(D)({) () for the significant
contribution to nonattainment
requirement because of this outstanding
obligation with respect to the PSD
requirements of the CAA for the 1997
8-hour ozone NAAQS.

EPA Response—EPA acknowledges
that it made the finding of failure to
submit noted by the commenter.41
However, EPA disagrees with the
commenter’s view of how that prior
finding affects today’s specific action.
First, the “finding of failure to submit”
to which the commenter refers is not for
a failure to make a submission with
respect to section 110(a)(2)(D). In that
prior action, EPA made a formal finding
that the State had, at that time, not yet
made a different SIP submission,
necessary to comply with a separate
requirements of section 110(a)(2)(C) and
section 110(a)(2)(]).

Second, EPA believes that the cited
finding of failure to submit does not
relate to the requirements of section
110(a)(2)(D)(i)(I) with respect to
significant contribution to
nonattainment at issue in this action,
but rather to the separate requirements
of section 110(a)(2)(D)(i)(II) that SIPs
include measures to prevent
interference with measures required for
“prevention of significant deterioration.”
EPA’s 2006 Guidance explained the
Agency’s views of what the four
separate and distinct elements of section
110(a)(2)(D) require.42 EPA’s guidance
made recommendations to States for
making submissions to meet each of the
separate requirements of section
110(a)(2)(D) for the 1997 8-hour ozone
standards and 1997 PM, 5 standards.
Within the guidance, EPA
recommended that States evaluate the
existence of, and extent of, significant
contribution to nonattainment in other
States by various means, intended to
consider relevant facts about such
contribution to nonattainment. By
contrast, EPA recommended that States
meet the separate requirement that their
SIPs contain measures to prevent
interference with measures required to
prevent significant deterioration of air
quality in other States by different
means. In particular, EPA explained that
this latter element of section
110(a)(2)(D) would be the correct
context in which to confirm that the
State in question had updated its own
SIP to contain measures related to PSD.

In the 2006 Guidance, EPA explicitly
identified the regulatory requirements
and separate SIP revision necessary to
implement the PSD program for the
1997 8-hour ozone NAAQS as among
the requirements that EPA considered

41 See, Completeness Findings for Section
110(a)(2) State Implementation Plans for the 8-hour
Ozone NAAQS, 73 FR 16,205 (March 28, 2008).

42“Guidance for State Implementation Plan (SIP)
Submission to Meet Current Outstanding
Obligations Under Section 110(a)(2)(D)(i) for the 8-
Hour Ozone and PM, s National Ambient Air
Quality Standards” August 15, 2006.

relevant to the prevention of significant
deterioration requirements of section
110(a)(2)(D).43 EPA stated its view that
implementation of the PSD permitting
program within the State would address
the requirement to prohibit emissions
that interfere with measures to prevent
significant deterioration in neighboring
States. EPA also explained that the
permitting program for the 8-hour ozone
NAAQS would require that new or
modified sources will not cause or
contribute to violations of the NAAQS
in neighboring States, so that additional
SIP submissions with rule changes or
modeling demonstrations would not be
required to establish that a State’s
program complies with the requirement
in section 110(a)(2)(D)(i)(II). In short,
EPA believes that evaluation of a State’s
SIP for compliance with section
110(a)(2)(D)(1)(I1) is the proper context
in which to determine whether such SIP
meets current federal PSD requirements.
Today’s action does not address this
element of section 110(a)(2)(D), and
accordingly, the finding of failure to
submit is not a basis not to approve the
State’s submission for this purpose.

Finally, EPA notes that the State of
New Mexico has subsequently made a
submission to comply with the rule that
was the basis for the finding of failure
to submit cited by the commenter. EPA
is in the process of evaluating that
submission and will act on it at a later
date. EPA anticipates that it may elect
to act upon that separate submission at
the same time it acts upon the State’s
section 110(a)(2)(D) submission for the
prevention of significant deterioration
requirement, as EPA has recently done
in the case of the section 110(a)(2)(D)
submission for the State of North
Dakota.

B. Comments From New Mexico
Environment Department, Air Quality
Bureau

Comment No. 1—The commenter
stated that while it did not object to
EPA’s proposed approval of the
“contribute to nonattainment” prong of
section 110(a)(2)(D)(i) of the CAA, it
believed that EPA should have
approved the SIP submission as meeting
all prongs of that section. The
commenter asserted its belief that New
Mexico satisfied all requirements of
section 110(a)(2)(D) for the 1997 8-hour
ozone and 1997 PM, s NAAQS in its
submission, following EPA’s
recommendations in the 2006 Guidance
for this SIP revision.

EPA Response—We appreciate
NMED’s comments. At this time, EPA is
only taking action on the portions of the

431d, at pages 6-8.
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State’s submission that pertain to the
significant contribution to
nonattainment requirements of section
110(a)(2)(D) for the 1997 8-hour ozone
and 1997 PM, s NAAQS. EPA will act
on the remaining requirements of
section 110(a)(2)(D) for these NAAQS at
a later date.

IV. Final Action

We are approving one element of the
Interstate Transport SIP submitted by
the State of New Mexico on September
17, 2007. Specifically, in this action we
are approving the element that
addresses the requirement of Section
110(a)(2)(D)(1)() that emissions from
sources in that State do not “contribute
significantly” to violations of the 1997 8-
hour ozone or 1997 PM, s NAAQS in
any other State. After fully considering
all comments received on the proposal
and direct final rule EPA has concluded
that the State’s submission, and
additional evidence evaluated by EPA,
establish that emissions from New
Mexico sources do not contribute
significantly to nonattainment of the
relevant NAAQAS in any other State.
Accordingly, New Mexico does not need
to include additional emission
limitations on its sources to eliminate
any such contribution to other States for
purposes of these NAAQS.

At a later date, EPA will act on
addressing the remaining requirements
of section 110(a)(2)(D)(i) which are:
interference with the maintenance of the
NAAQS in any other state; interference
with measures required to prevent
significant deterioration of air quality in
any other State; and interference with
measures required to protect visibility
in any other State.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o [s certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General

of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 10, 2010.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Particulate matter, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Dated: May 28, 2010.
Lawrence E. Starfield,
Acting Regional Administrator, Region 6.

m 40 CFR Part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart GG—New Mexico

m 2. The second table in § 52.1620(e)
entitled “EPA-Approved Nonregulatory
Provisions and Quasi-Regulatory
Measures in the New Mexico SIP” is
amended by adding an entry to the end
to read as follows:

§52.1620 Identification of plan.
* * * * *
(e) * x %



33190

Federal Register/Vol. 75, No. 112/Friday, June 11, 2010/ Rules and Regulations

EPA-APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE NEwW MEXicO SIP

: : State sub-
Name of SIP provision Appllcag{;ea%%)‘g;?p;frnecaor non- mittalée;ftfeective EPA approval date Explanation
Interstate transport for the New MexXiCo .......cccccvriivinnne 09/17/07 06/11/10 [insert FR page 06/11/10 Approval for revi-

1997 ozone and PM , 5
NAAQS.

number where the docu-
ment begins].

sions to prohibit significant
contribution to nonattain-
ment in any other State.

[FR Doc. 2010-13686 Filed 6—10-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2009-0278; FRL-8829-2]
Trifloxystrobin; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation increases
existing tolerances for residues of
trifloxystrobin in or on corn, field,
forage; corn, sweet, forage; and corn,
sweet, stover. Bayer CropScience
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA). Additionally, EPA is
removing several tolerances which have
expired.

DATES: This regulation is effective June
11, 2010. Objections and requests for
hearings must be received on or before
August 10, 2010, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2009-0278. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),

2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Tawanda Maignan, Registration
Division (7505P), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460—0001; telephone
number: (703) 308-8050; e-mail address:
maignan.tawanda@epa.gov.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

¢ Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Electronic Access to
Other Related Information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s e-CFR
site at http://www.gpoaccess.gov/ecfr.

To access the harmonized test
guidelines referenced in this document
electronically, please go http://
www.epa.gov/ocspp and select “Test
Methods and Guidelines.”

C. How Can I File an Objection or
Hearing Request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2009-0278 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before August 10, 2010. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit a copy of
your non-CBI objection or hearing
request, identified by docket ID number
EPA-HQ-OPP-2009-0278, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
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Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of August 19,
2009 (74 FR 41898) (FRL-8426-7), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 8F7487) by Bayer
CropScience, 2 T.W. Alexander Drive,
P.O. Box 12014, Research Triangle Park,
NC 27709. The petition requested that
40 CFR 180.555 be amended by
increasing existing tolerances for
residues of the fungicide trifloxystrobin,
benzeneacetic acid, (E,E)-o-
(methoxyimino)-2-[[[[1-[3-
(trifluoromethyl)
phenyl]ethylidene]lamino]oxy]methyl]-
methyl ester), in or on corn, field, forage
at 6.0 parts per million (ppm); corn,
sweet, forage at 7.0 ppm; and corn,
sweet, stover at 4.0 ppm. That notice
referenced a summary of the petition
prepared by Bayer CropScience, the
registrant, which is available in the
docket, http://www.regulations.gov.
There were no comments received in
response to the notice of filing.

Based upon the review of the data
supporting the petition, the Agency is
increasing the existing meat, fat and
meat byproduct of cattle, goats, horses,
and sheep tolerances to 0.1 ppm. The
reasons for these changes are explained
in Unit IV.C.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to

give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue....”

Consistent with section 408(b)(2)(D)
of FFDCA, and the factors specified in
section 408(b)(2)(D) of FFDCA, EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for trifloxystrobin
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with trifloxystrobin follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

Trifloxystrobin exhibits very low
toxicity following single oral, dermal
and inhalation exposures. It is a strong
dermal sensitizer. In repeated dose tests
in rats, the liver is the target organ for
trifloxystrobin; toxicity is induced
following oral and dermal exposure for
28 days. In the available toxicity studies
on trifloxystrobin, there was no
estrogen, androgen, and/or thyroid
mediated toxicity. The toxicological
database for trifloxystrobin does not
show any evidence of treatment-related
effects on the immune system. Further,
there was no evidence of neurotoxicity
at the limit dose in an unacceptable
acute neurotoxicity study or in the other
subchronic and chronic studies in the
database. There is no evidence of
increased susceptibility following pre-
natal exposure to rats and rabbits and
post-natal exposures to rats.
Trifloxystrobin was determined not to
be carcinogenic in mice or rats
following long-term dietary
administration. Trifloxystrobin is
positive for mutagenicity in Chinese
Hamster V79 cells, albeit at cytotoxic

dose levels. However, trifloxystrobin is
negative in the remaining mutagenicity
studies.

Specific information on the studies
received and the nature of the adverse
effects caused by trifloxystrobin as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies can be found at http://
www.regulations.gov in document
“Trifloxystrobin. Human Health Risk
Assessment for a Section 3 Petition
Proposing Increased Tolerances for
Residues in/on Field, Sweet and Pop
Corn” at pages 17 to 21 in docket ID
number EPA-HQ-OPP-2009-0278.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level — generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD) — and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for trifloxystrobin used for
human risk assessment is shown in the
following Table.
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TABLE—SUMMARY OF TOXICOLOGICAL DOSES AND ENDPOINTS FOR TRIFLOXYSTROBIN FOR USE IN HUMAN HEALTH RISK
ASSESSMENT

Exposure/Scenario

Point of Departure and Uncertainty/
Safety Factors

RfD, PAD, LOC for Risk
Assessment

Study and Toxicological Effects

Acute dietary (Females
13-49 years of age)

NOAEL = 250 milligrams/kilograms/
day (mg/kg/day)

Acute RfD = 2.5 mg/kg/day
aPAD = 2.5 mg/kg/day

Developmental Toxicity-Rabbit. LOAEL =
500 mg/kg/day based on increased fetal
skeletal anomalies.

Chronic dietary (All popu-
lations)

UFA = 10x

UFy = 10x

FQPA SF = 1x
NOAEL= 3.8 mg/kg/day
UFA = 10x

UFH = 10x

FQPA SF = 1x

Chronic RfD = 0.038 mg/
kg/day
cPAD = 0.038 mg/kg/day

Two-Generation  reproduction  study-Rat.
LOAEL = 55.3 mg/kg/day based on de-
creases in body weight, body weight
gains, reduced food consumption and
histopathological lesions in the liver, kid-
neys and spleen.

Incidental Oral Short- (1 to
30 days) and
Intermediate- (1-6
months) Term

Offspring NOAEL= 3.8 mg/kg/day
UFa = NA

LOC for MOE = 100

Two-Generation  reproduction  study-Rat.
LOAEL = 55.3 mg/kg/day based on re-
duced pup body weights during lactation.

Dermal Short- (1 to 30
days) and Intermediate-
(1 to 6 months) Term

LOC for MOE = 100

28-Day Dermal Toxicity Study-Rat. LOAEL =
1,000 mg/kg/day based on increases in
mean absolute and relative liver and kid-
ney weights.

Inhalation Short- (1 to 30
days), and Intermediate-
(1 to 6 months) Term

UFu = NA

FQPA SF = NA

Dermal study NOAEL = 100 mg/kg/
day

UFA = NA

UFu = NA

FQPA SF = NA

Oral study NOAEL= 3.8 mg/kg/day
(inhalation absorption rate =
100%)

UFA = NA

UFu = NA

FQPA SF = NA

LOC for MOE = 100

Two-Generation  reproduction  study-Rat.
LOAEL = 55.3 mg/kg/day based on de-
creases in body weight, body weight
gains, reduced food consumption and
histopathological lesions in the liver, kid-
neys and spleen.

Cancer (oral, dermal, inha-

Trifloxystrobin is classified as “Not Likely Human Carcinogen” based on the lack of evidence of carcinogenicity in

lation) mouse and rat cancer studies.

UFA = extrapolation from animal to human (interspecies). UFy = potential variation in sensitivity among members of the human population
(intraspecies). FQPA SF = Food Quality Protection Act Safety Factor. PAD = population adjusted dose (a = acute, ¢ = chronic). RfD = reference

dose. MOE = margin of exposure. LOC = level of concern.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to trifloxystrobin, EPA
considered exposure under the
petitioned-for tolerances as well as all
existing trifloxystrobin tolerances in 40
CFR 180.555. EPA assessed dietary
exposures from trifloxystrobin in food
as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

In estimating acute dietary exposure
for females 13 to 49 years old, EPA
conducted an analysis using the Dietary
Exposure Evaluation Model
(DEEMT™7.81), which used food
consumption information from the U.S.
Department of Agriculture (USDA)
1994-1996 and 1998, Nationwide
Continuing Surveys of Food Intake by
Individuals (CSFII). EPA used tolerance
level residues. EPA assumed all

commodities with established or
proposed tolerances were treated with
trifloxystrobin.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994—-1996 and 1998,
CSFII to be included in DEEM. As to
residue levels in food, EPA used
tolerance level residues for all
commodities with the exception of
apples, oranges and grapes. For these
commodities EPA used anticipated
residues. EPA assumed all commodities
with established or proposed tolerances
were treated with trifloxystrobin.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that trifloxystrobin does not
pose a cancer risk to humans. Therefore,
a dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of FFDCA authorizes EPA
to use available data and information on
the anticipated residue levels of

pesticide residues in food and the actual
levels of pesticide residues that have
been measured in food. If EPA relies on
such information, EPA must require
pursuant to FFDCA section 408(f)(1)
that data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. For the present action, EPA
will issue such data call-ins as are
required by FFDCA section 408(b)(2)(E)
and authorized under FFDCA section
408(f)(1). Data will be required to be
submitted no later than 5 years from the
date of issuance of these tolerances.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for trifloxystrobin in drinking water.
These simulation models take into
account data on the physical, chemical,
and fate/transport characteristics of
trifloxystrobin. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
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can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling
System (PRZM/EXAMS), GENeric
Estimated Exposure Concentration
(GENEEQ), and/or Screening
Concentration in Ground Water (SCI-
GROW) models, the estimated drinking
water concentrations (EDWCs) of
trifloxystrobin for the proposed new
application are higher than those
previously assessed for corn; however,
the EDWCs for both corn rates are less
than those previously estimated, via
GENEEC, for turf use.

Based on the PRZM/EXAMS,
GENEEC, and/or SCI-GROW models, the
EDWGs of trifloxystrobin plus its major
degradation product, CGA-321113 for
acute exposures are estimated to be
47.99 parts per billion (ppb) and 47.31
ppb for chronic exposures. Modeled
estimates of drinking water
concentrations were directly entered
into the dietary exposure model.

3. From non-dietary exposure. The
term “residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Trifloxystrobin is currently registered
for the following uses that could result
in residential exposures: ornamentals
and turfgrass. EPA assessed residential
exposure using the following
assumptions: adult post application
dermal exposure; child’s post
application dermal and/or hand to
mouth. Further information regarding
EPA standard assumptions and generic
inputs for residential exposures may be
found at http://www.epa.gov/pesticides/
trac/science/trac6a05.pdyf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found trifloxystrobin to
share a common mechanism of toxicity
with any other substances, and
trifloxystrobin does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that trifloxystrobin does not
have a common mechanism of toxicity
with other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common

mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There is no indication of increased
susceptibility of rat or rabbits to
trifloxystrobin. In the prenatal
developmental study in rats, there was
no developmental toxicity at the limit
dose. In the prenatal developmental
study in rabbits, developmental toxicity
was seen at a dose that was higher than
the dose that caused maternal toxicity.
In the two generation reproduction
study, there was no offspring toxicity at
the highest dose tested.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1x. That decision is
based on the following findings:

i. The toxicity database for
trifloxystrobin is complete except for
neurotoxicity and immunotoxicity
testing. Recent changes to 40 CFR part
158 make neurotoxicity and
immunotoxicity testing required for
pesticide registration; however, the
existing data are sufficient for endpoint
selection for exposure/risk assessment
scenarios, and for evaluation of the
requirements under the FQPA.
Although acute and subchronic
neurotoxicity and immunotoxicity
studies are needed to complete the
database, there are no concerns for
immunotoxicity or neurotoxicity based
on the results of the existing studies.
The toxicological database for
trifloxystrobin does not show any
evidence of treatment-related effects on
the immune system. There was a
decrease in the incidence of
hemosiderosis in the spleen of FO and
F1 parental males and females in the 2-
generation reproduction study. The

effect was not seen in any other toxicity
studies, and it was not a primary effect
on the spleen. This decrease may
indicate a decrease of red blood cell
turnover; but it is not an effect on the
immune system. Further, there was no
evidence of neurotoxicity at the limit
dose in an unacceptable acute
neurotoxicity study or in the other
subchronic and chronic studies in the
database. The EPA does not believe that
conducting neurotoxicity or
immunotoxicity studies will result in a
dose less than the PODs already used in
this risk assessment and an additional
database uncertainty factor for potential
neurotoxicity and/or immunotoxicity
does not need to be applied.

ii. There is no indication that
trifloxystrobin is a neurotoxic chemical
and there is no need for a
developmental neurotoxicity study or
additional uncertainty factors (UFs) to
account for neurotoxicity.

iii. There is no evidence that
trifloxystrobin results in increased
susceptibility in in utero rats or rabbits
in the prenatal developmental studies or
in young rats in the two-generation
reproduction study.

iv. There are no residual uncertainties
identified in the exposure databases.
The acute and chronic dietary food
exposure assessments utilize existing
and proposed tolerance level residues
and 100% crop treated information for
all commodities, except for apples,
oranges, and grapes which utilized
anticipated residue levels for the
chronic dietary. By using these
screening-level assessments with minor
refinement, actual exposures/risks from
residues in food will not be
underestimated. EPA made conservative
(protective) assumptions in the ground
and surface water modeling used to
assess exposure to trifloxystrobin in
drinking water. EPA used similarly
conservative assumptions to assess
postapplication exposure of children as
well as incidental oral exposure of
toddlers. These assessments will not
underestimate the exposure and risks
posed by trifloxystrobin.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
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PODs to ensure that an adequate MOE
exists.

1. Acute risk. An acute aggregate risk
assessment takes into account acute
exposure estimates from dietary
consumption of food and drinking
water. No adverse effect resulting from
a single oral exposure was identified
and no acute dietary endpoint was
selected. Therefore, using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
trifloxystrobin will occupy <1% of the
aPAD for females 13 to 49 years old.

2. Chronic-term risk. Using the
exposure assumptions described in this
unit for chronic exposure, EPA has
concluded that chronic exposure to
trifloxystrobin from food and water will
utilize 15% of the cPAD for the general
U.S. population and 43% of the cPAD
for children 1 to 2 years old, the
population group receiving the greatest
exposure. Based on the explanation in
Unit III.C.3., regarding residential use
patterns, chronic residential exposure to
residues of trifloxystrobin is not
expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level).

Trifloxystrobin is currently registered
for uses that could result in short-term
residential exposure, and the Agency
has determined that it is appropriate to
aggregate chronic exposure through food
and water with short-term residential
exposures to trifloxystrobin.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded the
combined short-term food, water, and
residential exposures result in aggregate
MOE:s of 1,200 for adults (dermal
residential + dietary food and drinking
water exposures); 680 for children 1 to
2 years old (dermal residential + dietary
food and drinking water exposures); and
170 for children 1 to 2 years old
(incidental oral + dietary food and
drinking water exposures). Because
EPA’s level of concern for
trifloxystrobin is a MOE of 100 or
below, these MOEs are not of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).
Trifloxystrobin is not expected to pose
an intermediate-term risk based on a
short soil half-life (approximately 2
days).

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
trifloxystrobin is not expected to pose a
cancer risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population or to infants and children
from aggregate exposure to
trifloxystrobin residues.

IV. Other Considerations
A. Analytical Enforcement Methodology

Adequate enforcement methodology
(gas chromatography with nitrogen
phosphorus detection (GC/NPD)),
Method AG-659A is available to enforce
the tolerance expression. The method
may be requested from: Chief,
Analytical Chemistry Branch,
Environmental Science Center, 701
Mapes Rd., Ft. Meade, MD 20755-5350;
telephone number: (410) 305-2905; e-
mail address: residuemethods@epa.gov.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

The Codex has established a MRL for
trifloxystrobin in or on maize fodder
(dry) at 10 ppm. Canada has a proposed
(not yet established) MRL of 0.02 for
corn grain, sweet corn, popcorn grain
for parent and metabolite. Since the
Codex MRL is for a commodity that is
not recognized domestically and would
normally not be transported across
international borders, there is no
concern for international
harmonization. Also, since the Canadian
MRL has not been established, there is
no concern for international
harmonization.

C. Revisions to Petitioned-For
Tolerances

Trifloxystrobin tolerances for crop
commodities listed in 40 CFR
180.555(a)(1) are expressed in terms of
the residues of the fungicide
trifloxystrobin, benzeneacetic acid,
(E,E)-o-(methoxyimino)-2-[[[[1-[3-
(trifluoromethyl) phenyl]ethylidene]
amino]oxy]methyl]-, methyl ester, and
the free form of its acid metabolite
CGA-321113, (E,E)-methoxyimino-[2-[1-
(3-trifluoromethyl-phenyl)-
ethylideneaminooxymethyl]-
phenyl]acetic acid. EPA has revised the
trifloxystrobin tolerance expression to
clarify the chemical moieties that are
covered by the tolerances and specify
how compliance with the tolerances is
to be measured.

EPA’s analysis of the adequacy of the
existing tolerances for meat, fat and
meat byproduct of cattle, goats, horses,
and sheep tolerances based on the
proposed tolerances as well as existing
tolerances indicates they need to be
increased to 0.1 ppm from 0.05 ppm.
Also, EPA is removing from paragraph
(b), tolerances for soybean, forage;
soybean, hay; and soybean, seed which
expired and were revoked on December
31, 2009.

V. Conclusion

Therefore, existing tolerances in 40
CFR 180.555(a) are increased for
residues of trifloxystrobin,
benzeneacetic acid, (E,E)-o-
(methoxyimino)-2-[[[[1-[3-
(trifluoromethyl)
phenyllethylidene]lamino]oxylmethyl]-
methyl ester, in or on corn, field, forage
at 6.0 ppm; corn, sweet, forage at 7.0
ppm; and corn, sweet, stover at 4.0 ppm.
EPA is also removing paragraph (b)
tolerances for soybean, forage; soybean,
hay; and soybean, seed which expired
December 31, 2009.

VI. Statutory and Executive Order
Reviews

This final rule establishes tolerances
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
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Environmental Health Risks and Safety  other required information to the U.S.
Risks (62 FR 19885, April 23, 1997). Senate, the U.S. House of
This final rule does not contain any Representatives, and the Comptroller Commodity Parts per
information collections subject to OMB  General of the United States prior to million
approval under the Paperwork publication of this final rule in the
Reduction Act (PRA), 44 U.S.C. 3501 et Federal Register. This final rule is not * * * * *
seq., nor does it require any special  a “major rule” as defined by 5 U.S.C. Gattle, fat v o1
considerations under Executive Order 804(2). Cattle, Meat .....coovvrvererereerennns 0.1
12898, entitled Federal Actions to Cattle, meat byproducts ........... 0.1
Address Environmental Justice in List of Subjects in 40 CFR Part 180
Minority Populations and Low-Income * * * * *
Populations (59 FR 7629, February 16, Environmental protection, Corn, field, forage .........cc.ccce.... 6.0
1994). Administrative practice and procedure,
Since tolerances and exemptions that ~ Agricultural commodities, Pesticides : i : : :
are established on the basis of a petition and pests, Reporting and recordkeeping Com, sweet, forage ................. 7.0
under section 408(d) of FFDCA, such as  requirements. « x « * *
the tolerances in this final rule, do not
require the issuance of a proposed rule, Dated: May 27, 2010. Corn, SWeet, SIOVer .............. +0
the requirements of the Regulatory Daniel J. Rosenblatt, * * * * *
Flexibility Act (RFA) (5 U.S.C. 601 et Director, Registration Division, Office of Goat, fat ..o 0.1
seq.) do not apply. Pesticide Programs. Goat, meat .......cceeveeeeeeeeereinne 0.1
This final rule directly regulates Goat, meat byproducts ............. 0.1
growers, food processors, food handlers, ® Therefore, 40 CFR chapterIis
and food retailers, not States or tribes, amended as follows: ) ) ) ) *
nor does this action alter the Horse, fat ......ccocceviiiiiiiinn, 0.1
relationships or distribution of power PART 180—[AMENDED] :orse, MEAL ovvvvvrrrisrss s 0.1
T . orse, meat byproducts ........... 0.1
and responsibilities established by L
Congress in the preemption provisions ~ ® 1. The authority citation for part 180 « . . x .
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action will not have a substantial direct Sheep, meat byproducts .......... 0.1
effect on States or tribal governments, m 2. Amend § 180.555 as follows: ’

on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and

m a. Revise the introductory text of
paragraph (a).

m b. Revise the following entries in the
table in paragraph (a): cattle, fat; cattle,
meat; cattle, meat byproducts; corn,
field, forage; corn, sweet, forage; corn,
sweet, stover; goat, fat; goat, meat; goat,
meat byproducts; horse, fat; horse, meat;
horse, meat byproducts; and sheep, fat;
sheep, meat; and sheep, meat
byproducts.

m c. Revise paragraph (b).
The revisions read as follows:

§180.555 Trifloxystrobin; tolerances for
residues.

(a) General. Tolerances are
established for residues of
trifloxystrobin, including its metabolites
and degradates, in or on the
commodities in the table below.
Compliance with the tolerance levels
specified below is to be determined by
measuring only the sum of
trifloxystrobin, benzeneacetic acid,
(E,E)-0-(methoxyimino)-2-[[[[1-[3-
(trifluoromethyl) phenyl]ethylidene]
amino]oxy]methyl]-, methyl ester, and
the free form of its acid metabolite
CGA-321113, (E,E)-methoxyimino-[2-[1-
(3-trifluoromethyl-phenyl)-
ethylideneaminooxymethyl]-
phenyl]acetic acid, calculated as the
stoichiometric equivalent of
trifloxystrobin, in or on the commodity.

(b) Section 18 emergency exemptions.
[Reserved]
* * * * *
[FR Doc. 2010-13938 Filed 6—-10-10; 8:45 am]
BILLING CODE 6560-50-S

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 252

Defense Federal Acquisition
Regulation Supplement; New
Designated Country—Taiwan—DFARS
Case 2009-D010)

AGENCY: Defense Acquisition
Regulations System; Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is adopting, as final, an
interim rule amending the Defense
Federal Acquisition Regulation
Supplement (DFARS) to add Taiwan as
a designated country, due to the
accession of Taiwan to membership in
the World Trade Organization
Government Procurement Agreement.

DATES: Effective date: June 11, 2010.

FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, Defense Acquisition
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Regulations System, OUSD (AT&L)
DPAP (DARS), 3060 Defense Pentagon,
Room 3B855, Washington, DC 20301—
3060. Telephone 703-602—0328;
facsimile 703—602—-0350. Please cite
DFARS Case 2009-D022.

SUPPLEMENTARY INFORMATION:

A. Background

On July 15, 2009, Taiwan became a
designated country under the World
Trade Organization Government
Procurement Agreement. DoD published
an interim rule at 74 FR 61045 on
November 23, 2009, that added Taiwan
to the list of World Trade Organization
Government Procurement Agreement
countries in the trade agreement
provisions and clauses in Part 252.

DoD notes that being added as a
“designated country” under trade
agreements does not affect Taiwan’s
status with regard to being an acceptable
source for specialty metals and items
containing specialty metals. The
exception to the specialty metals
restrictions is only for specialty metals
that are melted or produced in a
“qualifying country” or items that
contain specialty metals and are
manufactured in a qualifying country.
The qualifying countries are listed at
DFARS 225.003(10). Taiwan is not a
qualifying country.

DoD received comments from one
respondent, but the comments were
outside the scope of this case.

This rule was subject to Office of
Management and Budget review under
section 6(b) of Executive Order 12866,
Regulatory Planning and Review, dated
September 30, 1993. This is not a major
rule.

B. Regulatory Flexibility Act

DoD certifies that this rule will not
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.
Although the rule opens up Government
procurement to the products of Taiwan
in acquisitions that are subject to trade
agreements, DoD only applies the trade
agreements to acquisitions of those non-
defense items listed at DFARS 225.401—
70. Acquisitions of supplies that are set
aside for small businesses are exempt.

C. Paperwork Reduction Act

Although the interim rule did not
make any direct change to the provision
at DFARS 252.225-7020, the addition of
Taiwan as a designated country does
affect the certification and information
collection requirements in that
provision, which is currently approved
under Office of Management and Budget
Control Number 0704-0229. DFARS

252.225-7020(a) references the
definition of “designated country” in the
clause at DFARS 252.225-7021, which
has been changed by this rule to include
Taiwan. The impact, however, is
negligible.
List of Subjects in 48 CFR Part 252
Government procurement.

Ynette R. Shelkin,

Editor, Defense Acquisition Regulations
System.

Interim Rule Adopted as Final Without
Change

m Accordingly, the interim rule
amending 48 CFR part 252 which was
published at 74 FR 61045 on November
23, 2009, is adopted as a final rule
without change.

[FR Doc. 2010-14123 Filed 6-10-10; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 100421192-0193-01]
RIN 0648-XW80

Fisheries off West Coast States;
Pacific Coast Groundfish Fishery;
Suspension of the Primary Pacific
Whiting Season for the Shore-based
Sector South of 42° North Latitude

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Fishing restrictions.

SUMMARY: NMFS announces the
suspension of the Pacific whiting
(whiting) fishery primary season for the
shore-based sector south of 42° N. lat. at
8 p.m. local time (l.t.) May 16, 2010.
“Per trip” limits for whiting were
reinstated until 0001 hours June 15,
2010, at which time the primary season
for the shore-based sector opens
coastwide. This action is authorized by
regulations implementing the Pacific
Coast Groundfish Fishery Management
Plan (FMP), which governs the
groundfish fishery off Washington,
Oregon, and California. This action is
intended to keep the harvest of whiting
at the 2010 allocation levels.

DATES: Effective from 8 p.m. l.t. May 16,
2010, until 0001 hours June 15, 2010.
FOR FURTHER INFORMATION CONTACT:
Becky Renko at 206-526—6110.

SUPPLEMENTARY INFORMATION: The
regulations at 50 CFR 660.323(a)
established separate allocations for the
catcher/processor, mothership, and
shore-based sectors of the whiting
fishery. The 2010 commercial Optimum
Yield (OY) for Pacific whiting is 140,996
mt. This is calculated by deducting the
49,939 mt tribal allocation and 3,000 mt
for research catch and bycatch in non-
groundfish fisheries from the 193,935
mt U.S. total catch OY. Each sector
receives a portion of the commercial
OY, with the catcher/processors getting
34 percent (47,939 mt), motherships
getting 24 percent (33,839 mt), and the
shore-based sector getting 42 percent
(59,218 mt). The regulations further
divide the shore-based allocation so that
no more than 5 percent (2,961 mt) of the
shore-based allocation may be taken in
waters off the State of California before
the primary season begins north of 42°
N. lat. The 5—percent allocation is
intended to minimize incidental catch
of Chinook salmon.

The primary season for the shore-
based sector is the period or periods
when the large-scale target fishery is
conducted, and when (per trip) limits
are not in effect for vessels targeting
Pacific whiting with mid-water gear.
Because whiting migrate from south to
north during the fishing year, the shore-
based primary whiting season begins
earlier south of 42° N. lat. than north.
For 2010: the primary season for the
shore-based sector between 42°-40°30’
N. lat. began on April 1; south of 40°30’
N. lat., the primary season began on
April 15; and the fishery north of 42° N.
lat. is scheduled to begin June 15.
Although the fishery opened in April,
the vessels choose to delay fishing until
May 1, 2010.

Because the 2,961 mt allocation for
the early season fishery off California
was estimated to be reached, NMFS is
announcing the suspension of the
primary whiting season south of 42° N.
lat. Regulations at 50 CFR 660.323 (b)(4)
allow this action to be taken. The
20,000-1b (9,072 kg) trip limit that was
in place before the start of the primary
season south of 42° N. lat. was
reinstated and remains in effect until
the primary season fishery opens
coastwide on June 15. A trip limit of
10,000 1b (4,536 kg) of whiting is in
effect year-round (unless landings of
whiting are prohibited) for vessels that
fish in the Eureka area shoreward of the
100—fm (183—m) contour at any time
during a fishing trip. This smaller limit
is intended to minimize incidental catch
of Chinook salmon, which are more
likely to be caught shallower than 100
fm (183 m) in the Eureka area.
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To prevent an allocation from being
exceeded, regulations at 50 CFR 660.323
(e) allow closure of the commercial
whiting fisheries by actual notice to the
fishery participants. Actual notice
includes e-mail, internet, phone, fax,
letter or press release. NMFS provided
actual notice by e-mail, internet, and fax
on May 14 and 15, 2010.

NMFS Action

This action announces achievement of
the shore-based sector allocation
specified at 50 CFR 660.323(a) for the
fishery south of 42° N. lat. The best
available information on May 14, 2010,
indicated that 1,289 mt of whiting was
taken through May 12, 2010 and that the
2,961 mt shore-based allocation for the
early season fishery south of 42° N. lat.
would be reached by 8 p.m. L.t., May 16,
2010. For the reasons stated here and in
accordance with the regulations at 50
CFR 660.323(b)(4), NMFS herein
announces: Effective 8 p.m. 1.t. May 16,
2010, until 0001 L.t., June 15, 2010, the
primary whiting season south of 42° N.
lat is suspended. No more than 20,000—
b (9,072 kg) of whiting may be taken

and retained, possessed or landed by a
catcher vessel participating in the shore-
based sector of the whiting fishery. If a
vessel fishes shoreward of the 100 fm
(183 m) contour in the Eureka area (43°
- 40° 30’ N. lat.) at any time during a
fishing trip, the 10,000-1b (4,536 kg) trip
limit applies.

Classification

This action is authorized by the
regulations implementing the
groundfish FMP. The determination to
take these actions is based on the most
recent data available. The aggregate data
upon which the determinations are
based are available for public inspection
at the office of the Regional
Administrator (see ADDRESSES) during
business hours. The Assistant
Administrator for Fisheries (AA),
NMEFS, finds good cause to waive the
requirement to provide prior notice and
opportunity for comment on this action
pursuant to 5 U.S.C. 553 (3)(b)(B),
because providing prior notice and
opportunity would be impracticable. It
would be impracticable because if this
restriction were delayedin order to

provide notice and comment, it would
allow the allocation for the shore-based
fishery south of 42° N. lat. to be
exceeded. Similarly, the AA finds good
cause to waive the 30—day delay in
effectiveness requirement of 5 U.S.C.
553 (d)(3), as such a delay would cause
the fishery south of 42° N. lat. to exceed
its allocation. Allowing the early season
fishery to continue would result in a
disproportionate shift in effort, which
could result in greater impacts on
Endangered Species Act listed Chinook
salmon and overfished groundfish
species that had been considered when
the 2010 Pacific Coast groundfish
harvest specifications were established.

This action is taken under the
authority of 50 CFR 660.323(b)(4), and
is exempt from review under Executive
Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: May 7, 2010.
Carrie Selberg,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-14075 Filed 6-10-10; 8:45 am]
BILLING CODE 3510-22-S
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COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 36, 37, and 38

Co-Location/Proximity Hosting
Services

AGENCY: Commodity Futures Trading
Commission.

ACTION: Proposed rule.

SUMMARY: The Commodity Futures
Trading Commission (“CFTC” or
“Commission”) proposes a rule
(“Proposal”) that requires Designated
Contract Markets (DCMs), Derivatives
Transaction Execution Facilities
(DTEFs), and Exempt Commercial
Markets (ECMs) that list significant
price discovery contracts (SPDCs) that
offer co-location and/or proximity
hosting services to market participants
to have equal access to co-location and/
or proximity hosting services without
artificial barriers that act to exclude
some market participants from accessing
these services or that act to bar
otherwise qualified third-party vendors
from providing these services. The
Proposal also addresses fees for these
services and would require that fees be
equitable, uniform, and non-
discriminatory, while taking into
account the different level of services
that may be required by various market
participants and requires DCMs, DTEFs,
and ECMs with SPDCs, that offer co-
location and/or proximity hosting
services, to disclose publicly, via their
Web sites, the longest, shortest, and
average latencies for each connectivity
option. Finally, the Proposal would
require DCMs, DTEFs, and ECMs with
SPDCs, that approve third-parties to
provide co-location and/or proximity
hosting services to ensure they have
sufficient agreements in place to obtain
all information necessary from those
third-parties to carry out their self-
regulatory obligations and other
obligations under the Commodity
Exchange Act (“Act”) and Commission
Regulations.

DATES: Comments must be received on
or before July 12, 2010.

ADDRESSES: Comments should be sent to
David Stawick, Secretary, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21st Street, NW.,
Washington, DC 20581. Comments may
be submitted via e-mail at
colocation@cftc.gov. “Co-location/
Proximity Hosting Services” must be in
the subject field of responses submitted
via e-mail, and clearly indicated on
written submissions. Comments may
also be submitted at http://
www.regulations.gov. All comments
must be in English, or, if not,
accompanied by an English translation.
FOR FURTHER INFORMATION CONTACT:
Melissa Mitchell, Attorney-Advisor,
202—418-5448, Division of Market
Oversight, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581.

SUPPLEMENTARY INFORMATION:

I. Background

In 1990, the Commission issued a
Policy Statement Concerning the
Oversight of Screen-Based Trading
Systems (“Policy Statement”).® The
Policy Statement consisted of ten
principles that set out broad regulatory
considerations arising from cross-border
screen-based trading. Principles 4 and 6
are relevant to this Proposal. Principle
4 states, “From a technical perspective,
the system should be designed to
operate in a manner which is equitable
to all market participants and any
differences in treatment among classes
of participants should be identified.”
Principle 6 states, “Procedures should
be established to ensure the
competence, integrity, and authority of
system users, to ensure that system
users are adequately supervised, and
that access to the system is not
arbitrarily or discriminatorily denied.”

At the time of the Commission Policy
Statement, screen-based trading of
derivatives was a relatively recent

155 FR 48670 (November 21, 1990). The Policy
Statement was the Commission adopting the
“Principles for the Oversight of Screen-Based
Trading Systems for Derivatives Products”
recommended by the International Organization of
Securities Commissions (IOSCO”) to all member
jurisdictions. The IOSCO Principles were
formulated by eight jurisdictions which comprised
Working Party 7 to the IOSCO Technical
Committee, under the Chairmanship of the
Commission.

development. In fact, in issuing the
Policy Statement, the Commission
stated its belief that “[TThe Principles
reflect the policy considerations
underlying the Commission’s recent
evaluation and approval of the Chicago
Mercantile Exchange’s Globex trading
system and the Amex Commodities
Corporation’s Amex Access system.”
The Commission noted that in issuing
the Policy Statement, it “[W]ishes to add
its support toward achieving the goal of
effective regulation of cross border
systems which facilitates international
cooperation but does not impair the
ability of system providers and sponsors
to develop and implement innovative
technologies.”

In the time since the Commission’s
1990 Policy Statement, futures and
option trading has changed substantially
as system providers and sponsors did,
in fact, develop and implement
innovative technologies. In particular,
technological advances affecting futures
and option trading have been more
pronounced and extensive over the last
ten years. For example, DCMs have
undergone a decade-long transition from
geographically-defined trading pits to
global electronic trading platforms.
From 2000 to 2009, electronic trading
grew from approximately 9 percent to
approximately 81 percent of volume on
U.S. DCMs. Over the same period, the
number of actively traded futures and
option contracts listed on U.S.
exchanges increased more than seven
fold, from 266 contracts in 2000 to 1,866
contracts in 2009.2 Moreover, total DCM
futures and option trading volume rose
from approximately 594.5 million
contracts in 2000 to approximately 2.78
billion contracts in 2009, an increase of
over 368%.3 In addition to drastic
changes in trading on DCMs, during that
same ten year period, ECMs were first
authorized by statute,* and have since
gone from a group of nascent trading
facilities to, in some cases, large, global
electronic trading platforms with
significant trading volume, with

2Commodity Futures Trading Commission, FY
2009 Performance and Accountability Report, p.14.

3In addition, futures and option trading volume
reached a peak of approximately 3.37 billion
contracts in 2008, an increase of over 466% over
the trading volume in 2000.

4ECMs were first authorized in the Commodity
Futures Modernization Act of 2000 (“CFMA”).
DTEFs were also first authorized in the CFMA;
however there are not, and have never been, any
active DTEFs.
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contracts that rival DCM contracts, and
with contracts that serve a significant
price discovery function.

A primary driver of these drastic
changes in futures and option trading
has been the continual evolution of
technologies for generating and
executing orders. These technologies
have dramatically improved the speed,
capacity, and sophistication of the
trading functions that are available to
market participants.

Many trading firms have trading
strategies that are highly dependent
upon speed in a number of areas: Speed
of market data delivery from exchange
servers to the firms’ servers; speed of
processing of firms’ trading engines;
speed of access to exchange servers by
firms’ servers; and, speed of order
execution and response by exchanges.
For some trading firms, speed is now
measured in microseconds, and any
latency or delay in order arrival or
execution can adversely affect their
trading strategy. These trading firms are
typically referred to as “high frequency”
and/or “algorithmic” traders.® High
frequency traders are professional
traders that use sophisticated computer
systems to engage in strategies that
generate a large number of trades on a
daily basis. Competition among high
frequency traders has led to extensive
use of co-location and/or proximity
hosting services.®

In response to the emphasis on speed
by trading firms, DCMs and ECMs have
adopted highly automated trading
systems that can offer extremely high-
speed order entry and execution. In
addition, to further reduce latency in
transmitting market data and order
messages, many trading markets offer
co-location and/or proximity hosting
services that enable market participants
to place their servers in close proximity
to the trading market’s matching engine.
Accordingly, the growth of co-location
and/or proximity hosting services is
largely related to the development of

5Rosenblatt Securities recently estimated that
high frequency trading amounts to approximately
35% of U.S. future markets volume. See Futures
Industry, January 2010. at p. 21. Similarly, the Tabb
Group forecasts that total U.S. futures volume
executed on an automated basis will increase 60%
by the close of 2010. Tabb believes this is largely
through high frequency trading. See “US Futures
Markets in the Crosshairs of Algorithmic
Revolution,” published on Hedgeweek at http://
www.hedgeweek.com dated November 16, 2009.

6 Other characteristics of high frequency trading
may also include: (1) The use of sophisticated
computer systems to generate, route and execute
orders, (2) short time-frames for establishing and
liquidating positions, (3) submission of numerous
orders that are cancelled shortly thereafter, and/or
(4) ending the trading day in a neutral overall
position.

high frequency trading in the futures
and option markets.

Co-location and proximity services
refer to trading market and/or certain
third-party facility space that is made
available to market participants for the
purpose of locating their network and
computing hardware closer to the
trading market’s matching engine. Along
with space, co-location and proximity
hosting services usually involve
providing various levels of power,
telecommunications, and other ancillary
products and services necessary to
maintain the trading firms’ trading
systems.

Co-location and proximity services
are typically offered by trading markets
that operate their own data centers or by
third-party providers that host or
connect to the computer systems of the
trading markets. These services may
permit: (1) Market participant servers to
be located within the trading market’s
dedicated space in a data center; (2)
market participant servers to be located
in their own dedicated space within the
same data center as the trading market;
(3) market participant servers to be
located in a separate data center on the
same floor or in the same building as the
trading market’s data center; and/or (4)
approved third-party vendors to manage
a market participant’s connectivity
arrangements through proximity hosting
services located in various data centers
near the trading market’s data center.
During the Division’s review of co-
location and proximity hosting services,
the Division learned that entities that
utilize co-location and/or proximity
hosting services include clearing firms,
proprietary trading groups, market
makers, algorithmic traders, hedge
funds, introducing brokers, data centers,
and quote vendors. Some firms directly
co-locate, while others do so indirectly
by trading through a firm that directly
co-locates.

While there are multiple co-location
and proximity hosting service options
available to market participants
depending on the trading market
involved and the needs of the particular
client, it has become clear to the
Commission that trading volumes from
firms that utilize co-location and/or
proximity hosting services is significant.
In its review of co-location and
proximity hosting services undertaken
prior to this Proposal, the Commission
learned that volumes from market
participants that utilize co-location and/
or proximity hosting services varied a
great deal. Some regulated trading
markets have little to no volume
generated thru the use of such services,
while others have significant volume.
One regulated trading market reported

that 29 percent of its traders utilized
such services, representing 68 percent of
its trading volume, while another
reported that well over 100 market
participants utilized the service,
representing 39 percent of its trading
volume, just to name a few. Moreover,
the Commission learned that some
regulated trading markets plan on
expanding co-location and proximity
hosting services in the very near future.

In light of the fundamental changes in
the technology, products, and platforms
of U.S. futures and option trading since
the Commission’s 1990 Policy
Statement, and the significant volume
generated by market participants
utilizing co-location and/or proximity
hosting services, the Commission
believes it is necessary to re-address
some of the issues raised in the Policy
Statement in the form of a proposed rule
to deter and prevent potential
disruptions to market integrity.
Moreover, given the differences in co-
location and proximity hosting services
offered to market participants, the
Commission believes that consistent
standards applicable to all regulated
trading markets—DCMs, DTEFs, and
ECMs with SPDCs—will ensure that co-
location and proximity hosting services
are offered and administered in an
equitable, fair, and transparent manner
that will protect all market
participants.” Ensuring that
Commission-regulated markets, and
trading on those markets, are equitable,
fair, and transparent are critical
functions of the Commission and any
activity that negatively impacts
equitable, fair, and transparent trading
on those markets could constitute a
disruption to market integrity, for which
it is a specific purpose of the Act to
detect and prevent.8

7 While this Proposal only sets forth requirements
for co-location and third-party proximity hosting
services, the Commission is actively considering an
appropriate regulatory response to the proliferation
of high-frequency and algorithmic traders to ensure
that these traders do not have a negative impact on
the stability of Commission-regulated futures and
option markets or on the critical price discovery
and risk management functions of these markets.
The Commission notes that similar developments in
the U.S. equity markets have been identified by the
Securities and Exchange Commission (“SEC”). On
January 13, 2010, the SEC issued a concept release
requesting public comment on various equity
market structure developments, including, among
other things, co-location and high frequency
trading. See SEC, Concept Release on Equity Market
Structure, Securities Exchange Act Release No.
61358 (January 13, 2010), 75 FR 3594 (January 21,
2010).

8 Section 3(b), 7 U.S.C. 5(c). Congress gave the
Commission broad authority in Section 8a(5) of the
Act, 7 U.S.C. 12a(5), to make and promulgate rules,
such as those contained in this Proposal, reasonably
necessary to prevent disruptions to market integrity.
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II. The Proposal

Commission Regulation Part 36
generally sets forth the provisions
governing exempt markets (including
ECMs), Part 37 generally sets forth the
provisions governing DTEFs, and Part
38 generally sets forth the provisions
governing DCMs. The Proposal would
add language to Parts 36, 37, and 38 to
impose identical requirements relating
to co-location and proximity hosting
services offered by ECMs with SPDCs,
DTEFs, and DCMs.

For purposes of the Proposal the term
“Co-Location/Proximity Hosting
Services” is defined as trading market
and certain third-party facility space,
power, telecommunications, and other
ancillary products and services that are
made available to market participants
for the purpose of locating their
computer systems/servers in close
proximity to the trading market’s trade
and execution system. These services
help to minimize network and other
trading latencies, which is essential for
high frequency traders.

The provision relating to “Equal
access” would require that co-location
and proximity hosting services be
available to all qualified market
participants willing to pay for the
services. Consequently, co-location and
proximity hosting services could not be
offered on a discriminatory basis to only
select market participants or to select
categories of market participants. The
Commission’s view is that access should
be equitable, open and fair, and that
view is expressed in the Act and
Commission Regulations.? As a
component of open and fair, the
Commission believes that DCMs,
DTEFs, and ECMs with SPDCs, that
offer co-location and/or proximity
hosting services must ensure that there
is sufficient availability of such services
for any and all willing and qualified
market participants. For example, if the
availability of a service became limited,
thereby leaving some market
participants or third-party hosting
providers without adequate access, the
Commission would not view access to
those services as open and fair. In
addition, the provision relating to
“Equal access” would require that fair
and open access be available to third-
party hosting service providers seeking
to provide proximity hosting services to
market participants. By this provision,
the Commission is seeking to ensure

9 See e.g. Sections 5(b)(3), 7 U.S.C. 7(b)(3);
Section 5(d)(9), 7 U.S.C. 7(d)(9); Commission
Regulation Part 38, Appendix B, Core Principle 9;
Sections 5a(c)(2) and (3), 7 U.S.C. 7(a)(c)(2) and (3);
and Commission Regulation Part 37, Appendix A,
Registration Criteria 2 and 3.

that DCMs, DTEFs, and ECMs with
SPDCs, are not the “only game in town”
when it comes to co-location and
proximity hosting services. Currently,
there are third-parties that provide
proximity hosting services. If market
participants choose not to co-locate
directly with the DCM, DTEF, or ECM,
they should still have the opportunity to
utilize qualified and approved third-
party proximity hosting services to
decrease their network and other trading
latencies.

The provision relating to “Fees”
would ensure that fees are not used as
a means to deny access to some market
participants by “pricing them out of the
market.” The Commission recognizes
that offering co-location and proximity
hosting services involves costs to the
trading market and third-party host,
such as floor/rack space, power, data
connections, and technical support, to
name just a few. However, the
Commission seeks to ensure that the
fees charged to market participants and
third-party proximity hosting services
remain equitable and do not become an
artificial barrier to effective market
access. Moreover, the Commission’s
view is that an equitable fee would be
a uniform, non-discriminatory set of
fees for the various services provided,
including but not limited to fees for
cabinet space usage, installation and
related power provided to market
participants, connectivity requirements,
and maintenance and other ancillary
services. The Commission would not
view preferential pricing for certain
market participants or certain classes of
market participants as equitable pricing.

The provision relating to “Latency
transparency” would ensure that general
information concerning the longest,
shortest, and average latencies for all
connectivity options are separately
detailed and readily available to the
public on regulated trading markets’
Web sites. Alternatively, the
Commission is studying an alternate
approach for disclosing latency
information that would be based on the
percentile of speed rather than longest,
shortest and average latencies.19 The
Commission requests comment on this
issue and asks commenters to detail
how they believe latency information
should best be disclosed so market
participants can make fully informed
decisions about whether the benefits to

10 The Commission is considering whether it
would be more useful for trading markets to detail
latency information in percentiles of speed, for
instance the 1% and 99% percentiles of speed
rather than high low, or the percentage of
transactions at no worse than a given speed (i.e.
99% of all transactions had latencies of “x”
milliseconds or less).

be obtained from co-location and/or
proximity hosting services are worth the
cost.

Specific and separate detail should be
set forth for options where a market
participant is directly co-located with a
trading market; where a market
participant is indirectly co-located
through a clearing firm, futures
commission merchant, introducing
broker, or some other entity or market
participant; where a market participant
is connected via the services of a third-
party proximity hosting provider; and
all other manners by which market
participants connect to the trading
markets’ electronic trading system(s).
This would ensure that any market
participant considering co-location or
proximity hosting services could easily
assess whether incurring the cost is
worth the benefit, and would ensure
that market participants utilizing co-
location or proximity hosting services
could regularly assess whether the
continued cost of the services is worth
the benefits obtained. The Commission
believes regulated trading markets
should on a monthly basis update
latency information on their Web sites.
The Commission invites the public to
comment on whether the proposed
monthly disclosure of latency
information is appropriate, or whether
an alternative frequency parameter
should be adopted. Commenters are
specifically instructed to provide
information on how such latency
frequency disclosure would benefit
markets, market participants, and the
public.

Finally, the provision relating to
“Third-party providers” would ensure
that DCMs, DTEFs, and ECMs with
SPDCs obtain all information about
market participants, their systems, and
their transactions from third-party
providers necessary to carry out self-
regulatory obligations and other
obligations under the Act and
Commission Regulations. In connection
with this obligation, the Commission
believes that DCMs, DTEFs, and ECMs
with SPDCs should enter into
contractual agreements with such third-
party providers on terms consistent with
the Act and Commission Regulations. In
this manner, DCMs, DTEFs, and ECMs
with SPDCs will be able to adequately
perform their regulatory responsibilities.
The Commission further notes that the
proposed requirements would better
prevent third-party proximity hosting
service providers from improperly
shielding the identities of market
participants from the regulatory
oversight of DCMs, DTEFs, ECMs, or the
Commission. In addition, the provision
relating to “Third-party providers”
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(along with the provision relating to
“Equal access” as discussed above)
would ensure that DCMs, DTEFs, and
ECMs with SPDCs do not bar otherwise
qualified third-parties from being
providing co-location or proximity
hosting services to market participants
trading on that trading market.

II1. Related Matters

A. Cost-Benefit Analysis

Section 15(a) of the Act requires the
Commission to consider the costs and
benefits of its actions before issuing a
new regulation or order under the Act.1?
By its terms, Section 15(a) requires the
Commission to “consider the costs and
benefits” of a subject rule or order,
without requiring it to quantify the costs
and benefits of its action or to determine
whether the benefits of the action
outweigh its costs. Section 15(a)
requires that the costs and benefits of
proposed rules be evaluated in light of
five broad areas of market and public
concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness, and
financial integrity of futures markets; (3)
price discovery; (4) sound risk
management practices; and (5) other
public interest considerations. In
concluding its analysis, the Commission
may, in its discretion, give greater
weight to any one of the five
enumerated areas of concern and may
determine that notwithstanding its
costs, a particular rule is necessary or
appropriate to protect the public interest
or to effectuate any provisions or to
accomplish any of the purposes of the
Act.1?

The proposed regulations will ensure
that all market participants have access
to co-location and/or proximity hosting
services on similar terms. An important
goal of this rulemaking is to establish
regulations for open and fair access and
public disclosure of general latency
information for each connectivity option
offered by DCMs, DTEFs, and ECMs
with SPDCs. The proposed regulations
will not require entities to begin offering
co-location and/or proximity hosting
services, but only apply to those entities
that choose to offer such services. The
only costs that might be incurred by an
entity complying with the proposed
regulations (triggered only after an
entity decides to offer co-location and/
or proximity hosting services) include
ensuring the public disclosure of

117 U.S.C. 19(a).

12 F.g. Fisherman’s Dock Co-op., Inc. v. Brown, 75
F3d 164 (4th Cir. 1996); Center for Auto Safety v.
Peck, 751 F2d 1336 (DC Cir. 1985) (agency has
discretion to weigh factors in undertaking cost
benefit analyses).

latency information. The Commission
believes such costs would be minimal
and that the benefits, particularly the
benefits to the efficiency,
competitiveness and financial integrity
of the futures markets and the
protection of market participants will
outweigh the costs to entities. The
Commission also notes that many
entities already offer co-location and/or
proximity hosting services to their
market participants. This means that
many of the entities have already
incurred costs relating to technology
and infrastructure, unrelated to this
proposed rule. As such, costs have
already been incurred, and would
continue to be incurred with or without
the requirement to comply with this
proposed rule.

After considering the above
mentioned factors and issues, the
Commission has determined to propose
these rules for co-location and/or
proximity hosting services for DCMs,
DTEFs and ECMs with SPDCs. The
Commission specifically invites public
comment on its application of the
criteria contained in Section 15(a) of the
Act and further invites interested parties
to submit any quantifiable data that they
may have concerning the costs and
benefits of the proposed rules.

B. Paperwork Reduction Act of 1995

The proposed rules would require
DCMs, DTEFs and ECMs with SPDCs
that offer co-location and/or proximity
hosting services to make information
about the latencies for each connectivity
option available to the public via their
Web sites. This is information that most
of those entities already have access to
or keep in the normal course of business
and can generally make available to the
public via their Web site. Therefore, the
Commission believes that the proposed
rules will not impose new
recordkeeping or information collection
requirements, or other collections of
information that require approval of the
Office of Management and Budget under
44 U.S.C. 3501, et seq. Accordingly, the
Paperwork Reduction Act does not
apply. The Commission solicits
comment on its estimate that no
additional recordkeeping or information
collection requirements or changes to
existing collection requirements would
result from the proposed rules.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., requires federal
agencies, in promulgating rules, to
consider the impact of those rules on
small entities. The rules proposed
herein will affect DCMs, DTEFs, and
ECMs with SPDCs. The Commission has

previously determined that the
foregoing entities are not small entities
for purposes of the RFA.13 Accordingly,
the Chairman, on behalf of the
Commission, hereby certifies pursuant
to 5 U.S.C. 605(b) that the proposed
rules will not have a significant
economic impact on a substantial
number of small entities.

List of Subjects

17 CFR Part 36

Commodity futures, Exempt
commercial markets, Significant price
discovery contracts.

17 CFR Part 37

Commodity futures, Derivates
transaction execution facilities.

17 CFR Part 38

Commodity futures, Designated
contract markets.

In consideration of the foregoing and
pursuant to the authority contained in
the Commodity Exchange Act, the
Commission hereby proposes to amend
17 CFR Parts 36, 37, 38 as follows:

PART 36—EXEMPT MARKETS

1. The authority citation for Part 36
continues to read as follows:

Authority: 7 U.S.C. 2, 2(h)(7), 6, 6¢c and
12a, as amended by Title XIII of the Food,
Conservation and Energy Act of 2008, Public
Law 110-246, 122 Stat. 1624 (June 18, 2008).

2. Amend § 36.3 by adding paragraph
(e) to read as follows:

§36.3 Exempt commercial markets.
* * * * *

(e) Co-location/Proximity Hosting
Services.

(1) Definition. The term “co-location/
proximity hosting services” means
space, power, telecommunications, and
other ancillary products and services
made available to market participants
for the purpose of enabling them to
position their computer systems/servers
in close proximity to the exempt
commercial market’s trade and
execution systems.

(2) Equal Access. An exempt
commercial market that lists a
significant price discovery contract and
offers co-location services to market
participants shall allow access to such
services to all market participants and
third-party proximity hosting service
providers otherwise eligible and
qualified to use the services.

(3) Fees. An exempt commercial
market that lists a significant price

1347 FR 18618, 18619 (April 30, 1982) discussing
contract markets; 66 FR 42256, 42268 (August 10,
2001) discussing exempt commercial markets and
derivatives transaction execution facilities.
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discovery contract and offers co-location
services to market participants shall
ensure that the fees to market
participants are imposed in a uniform,
non-discriminatory manner. Fees shall
not be used as an artificial barrier to
access by any market participants. An
exempt commercial market that lists a
significant price discovery contract shall
not offer preferential connectivity
pricing arrangements to any market
participant on any basis, including user
profile, payment for order flow, or any
other specialized pricing scheme.

(4) Latency transparency. An exempt
commercial market that lists a
significant price discovery contract and
offers co-location services to market
participants shall disclose monthly to
the public on its Web site the longest,
shortest, and average latencies for each
connectivity option provided by the
exempt commercial market.

(5) Third-party providers. An exempt
commercial market that lists a
significant price discovery contract and
approves specific third-parties to
provide proximity hosting services to
market participants shall ensure it
obtains on an ongoing basis all
information necessary from those third-
parties to carry out its self regulatory
obligations and other obligations under
the Commodity Exchange Act and
Commission Regulations. An exempt
commercial market that lists a
significant price discovery contract and
offers co-location services to market
participants shall not act to bar
otherwise eligible and qualified third-
parties from providing co-location or
proximity hosting services to market
participants.

PART 37—DERIVATIVES
TRANSACTION EXECUTION
FACILITIES

3. The authority citation for Part 37
continues to read as follows:

Authority: 7 U.S.C. 2, 5, 6, 6¢, 6(c), 7a and
12a, as amended by Appendix E of Pub. L.
106-554, 114 Stat. 2763 A—365.

4. Add §37.10 to read as follows:

§37.10 Co-location/Proximity Hosting
Services.

(a) Definition. The term “co-location/
proximity hosting services” means
space, power, telecommunications, and
other ancillary products and services
made available to market participants
for the purpose of enabling them to
position their computer systems/servers
in close proximity to the derivatives
transaction execution facility’s trade
and execution systems.

(b) Equal Access. A derivatives
transaction execution facility that offers

co-location services to market
participants shall allow access to such
services to all market participants and
third-party proximity hosting service
providers eligible to use the services.

(c) Fees. A derivatives transaction
execution facility that offers co-location
services to market participants shall
ensure that the fees to market
participants are imposed in a uniform,
non-discriminatory manner. Fees shall
not be used as an artificial barrier to
access by any market participants. A
derivatives transaction execution
facility shall not offer preferential
connectivity pricing arrangements to
any market participant on any basis,
including user profile, payment for
order flow, or any other specialized
pricing scheme.

(d) Latency transparency. A
derivatives transaction execution
facility that offers co-location services to
market participants shall disclose
monthly to the public on its Web site
the longest, shortest, and average
latencies for each connectivity option
provided by the derivatives transaction
execution facility.

(e) Third-party providers. A
derivatives transaction execution
facility that approves specific third-
parties to provide proximity hosting
services to market participants shall
ensure it obtains on an ongoing basis all
information necessary from those third-
parties to carry out its self regulatory
obligations and other obligations under
the Commodity Exchange Act and
Commission Regulations. A derivatives
transaction execution facility that offers
co-location services to market
participants shall not act to bar
otherwise eligible and qualified third-
parties from providing co-location or
proximity hosting services to market
participants.

PART 38—DESIGNATED CONTRACT
MARKETS

5. The authority citation for Part 38
continues to read as follows:

Authority: 7 U.S.C. 2, 5, 6, 6¢, 7, 7a-2 and
12a, as amended by Appendix E of Pub. L.
106-554, 114 Stat. 2763 A-365.

6. Add §38.7 to read as follows:

§38.7 Co-location/Proximity Hosting
Services.

(a) Definition. The term “co-location/
proximity hosting services” means
space, power, telecommunications, and
other ancillary products and services
made available to market participants
for the purpose of enabling them to
position their computer systems/servers
in close proximity to the designated

contract market’s trade and execution
systems.

(b) Equal Access. A designated
contract market that offers co-location
services to market participants shall
allow access to such services to all
market participants and third-party
proximity hosting service providers
eligible to use the services.

(c) Fees. A designated contract market
that offers co-location services to market
participants shall ensure that the fees to
market participants are imposed in a
uniform, non-discriminatory manner.
Fees shall not be used as an artificial
barrier to access by any market
participants. A designated contract
market shall not offer preferential
connectivity pricing arrangements to
any market participant on any basis,
including user profile, payment for
order flow, or any other specialized
pricing scheme.

(d) Latency transparency. A
designated contract market that offers
co-location services to market
participants shall disclose monthly to
the public on its Web site the longest,
shortest, and average latencies for each
connectivity option provided by the
designated contract market.

(e) Third-party providers. A
designated contract market that
approves specific third-parties to
provide proximity hosting services to
market participants shall ensure it
obtains on an ongoing basis all
information necessary from those third-
parties to effectively carry out its self
regulatory obligations and other
obligations under the Commodity
Exchange Act and Commission
Regulations. A designated contract
market that offers co-location services to
market participants shall not act to bar
otherwise eligible and qualified third-
parties from providing co-location or
proximity hosting services to market
participants.

Issued in Washington, DC on June 1, 2010
by the Commission.

David A. Stawick,

Secretary of the Commission.

[FR Doc. 2010-13613 Filed 6—10-10; 8:45 am]
BILLING CODE P
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DEPARTMENT OF LABOR

Veterans’ Employment and Training
Service

20 CFR Part 1001
RIN 1293-AA17

Funding Formula for Grants to States
AGENCY: Veterans’ Employment and
Training Service (VETS).

ACTION: Advance notice of proposed
rulemaking; request for comments.

SUMMARY: In this advance notice of
proposed rulemaking (ANPRM), VETS
is requesting comments, including data
and other information, on issues related
to the funding formula applicable to the
Jobs for Veterans State Grants that are
administered by VETS as authorized by
38 U.S.C. 4102A(b)(5). The funding
formula for these grants is governed by
38 U.S.C. 4102A(c) (2) (B) and 20 CFR
part 1001, subpart F.

VETS plans to consider the
information received in response to this
notice in deciding whether or not to
propose changes to those aspects of the
funding formula that are within the
Secretary’s discretion.

DATES: Submit comments in response to
this ANPRM by September 9, 2010.

ADDRESSES: Submit comments as
follows:

e Federal e-Rulemaking Portal:
Submit comments electronically at
http://www.regulations.gov. Follow the
Web site instructions for submitting
comments.

¢ Fax: Commenters may fax
submissions, including attachments that
are no longer than 10 pages in length,
to Gordon Burke, at (202) 693—4755.
VETS does not require hard copies of
these documents.

e Regular mail, express delivery,
hand (courier) delivery, and messenger
service: Written comments, disk, and
CD-ROM submissions may be mailed or
delivered by hand delivery/courier to
The Veterans’ Employment and
Training Service, U.S. Department of
Labor, 200 Constitution Avenue, NW.,
Room S—1325, Washington, DC 20210.
Note that security procedures may result
in significant delays in receiving
comments and other written materials
by regular mail. Therefore, in order to
ensure that comments receive full
consideration, VETS encourages the
public to submit comments via http://
www.regulations.gov as indicated above.

e Instructions: Please submit your
comments by only one method. All
submissions must include the Agency
name (VETS) and the RIN for this

rulemaking (i.e., RIN 1293—-AA17).
Submissions, including any personal
information provided, are placed in the
public docket without change and will
be available online at http://
www.regulations.gov. Therefore, VETS
cautions commenters about submitting
statements they do not want made
available to the public, or submitting
comments that contain personal
information (either about themselves or
others) such as Social Security numbers,
birth dates, and medical data.

e Docket: To read or download
submissions or other material in the
docket go to http://www.regulations.gov.
VETS will make all the comments it
receives available for public inspection
during normal business hours at the
above address. If you need assistance to
review the comments, VETS will
provide you with appropriate aids such
as readers or print magnifiers. VETS
will make copies of the ANPRM
available, upon request, in large print or
electronic file on computer disk. VETS
will consider providing the ANPRM in
other formats upon request. To schedule
an appointment to review the comments
and/or obtain the ANPRM in an
alternate format, contact the office of
Gordon Burke at (202) 693—4730
(VOICE) (this is not a toll-free number)
or (202) 693—-4760 (TTY/TDD). You may
also contact Mr. Burke’s office at the
address listed above.

FOR FURTHER INFORMATION CONTACT:
Information regarding this ANPRM is
available from Pamela Langley, Chief,
Division of Grant Programs, Veterans’
Employment and Training Service, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Room S-1312,
Washington, DC 20210,
Langley.Pamela@dol.gov, (202) 693—
4708 (this is not a toll-free number).
SUPPLEMENTARY INFORMATION:

Table of Contents

I. Background

II. Request for Data, Information, and
Comments

[I. Authority and Signature

I. Background

The Jobs for Veterans Act, enacted
November 7, 2002, as Public Law 107-
288, amended DOL veterans program
laws in 38 USC, chapters 41 and 42, and
requires the Secretary of Labor to make
funds available to each State, upon
approval of an “application” (i.e., a State
Plan), to support the Disabled Veterans’
Outreach Program (DVOP) and the Local
Veterans’ Employment Representative
(LVER) Program. These two programs
provide employment services to
veterans and transitioning service
members. 38 U.S.C. 4102A (b)(5). The

annual formula grants to States for these
programs are called the Jobs for
Veterans State Grants (JVSGs).

The statute requires that the amount
of funding available to each State reflect
the ratio of: (1) The total number of
veterans residing in the State who are
seeking employment; to (2) the total
number of veterans seeking employment
in all States (38 U.S.C.
4102A(c)(2)(B){)(I) and (11)).
Additionally, the statute permits the
Secretary to establish: (a) Minimum
funding levels; and, (b) hold-harmless
criteria; both of which have been
included in the regulations. The
minimum funding level seeks to assure
small States of sufficient funds to
support a basic level of services to
veterans, while the 90 percent hold-
harmless applied since FY 2006 seeks to
mitigate the impact upon States whose
funding may be significantly affected by
fluctuations in the data applied to
calculate funding levels. 38 U.S.C.
4102A(c)(B)(iii). The Secretary is
authorized to establish by regulation the
criteria, including civilian labor force
and unemployment data, used to
determine the funding levels. 38 U.S.C.
4102A(c)(B)(i). The Secretary exercised
this authority by promulgating
regulations at 20 CFR Part 1001.

This statutory formula was phased in
over the fiscal years 2004 and 2005. An
Interim Final Rule was published on
June 30, 2003 (68 FR 39000), and a
Notice of Proposed Rulemaking was
published on July 6, 2004 (69 FR
40724). The Final Rule (20 CFR part
1001, subpart F) was published on May
17, 2005 (70 FR 28406). The final rule
establishes the funding formula required
by the statute and can be viewed from
the following link: http://www.dol.gov/
vets/usc/20CFRPart1001SubpartF.pdf.

A brief summary of the applicabfe
sections of 20 CFR part 1001 is as
follows:

Section 1001.150 Method of
Calculating State Basic Grant Awards

¢ Explains how the number of
veterans seeking employment is
determined using civilian labor force
data from the Current Population
Survey (CPS) and unemployment data
from the Local Area Unemployment
Statistics (LAUS), both of which are
compiled by DOL’s Bureau of Labor
Statistics.

¢ Specifies how each State’s basic
JVSG allocation is calculated.

o Identifies the procedures
implemented if the actual appropriation
is higher or lower than the projected
appropriation, which provides the basis
for estimating the basic grant allocation
amount for each State.
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Section 1001.151
Criteria

Other Funding

e Specifies that up to four percent of
the amount available for allocation will
be set aside to fund the Transition
Assistance Program (TAP) and
interventions that respond to exigent
circumstances.

e Explains how TAP funding is
allocated and distributed among the
States.

e Identifies unusually high levels of
unemployment and surges in the
demand for transitioning services such
as TAP workshops as examples of
exigent circumstances.

Section 1001.152 Hold-Harmless
Criteria and Minimum Funding Level

¢ Specifies the 80 percent hold-
harmless level that applied to the FY
2004 and FY 2005 phase-in period.

e Specifies the 90 percent hold-
harmless level that applies from FY
2006 forward.

o Establishes the minimum funding
level of 0.28 percent of the previous
year’s total funding for all States.

e Identifies the procedures followed
if the amount appropriated does not
provide sufficient funds to comply with
the hold-harmless provision.

II. Request for Data, Information, and
Comments

VETS is providing the following
questions to facilitate the collection of
pertinent information and to facilitate
public comment on relevant issues.
Commenters are encouraged to address
any aspect of the funding formula
discussed in the regulations quoted
above. VETS requests that commenters
provide a detailed response to
questions, including a rationale or
reasoning for the position taken or
proposed. Also, relevant data that may
be useful to VETS’ deliberations or that
may assist it in conducting an analysis
of the impacts of future grant funding
actions should be submitted. To assess
the costs, a benefit, or feasibility of any
possible regulatory change, VETS needs
any specific quantitative information
that the commenter can provide about
the impact(s) of the recommended
change(s) upon grantees. Therefore, for
those recommendations involving
specific funding formula changes, any
data in terms of costs and benefits
associated with the recommendation
would be helpful. To assist in analyzing
comments, VETS requests commenters
to reference their responses to one or
more specific questions by labeling each
response with the question number.

A. Method of Calculating State Basic
Grant Awards

Under current regulations, three-year
averages of the most recent available
data on veterans in the civilian labor
force from the CPS and data on the
number unemployed from the LAUS
have been used in calculating the
funding formula to stabilize the effect of
annual fluctuations in the data and
thereby avoid undue fluctuations in the
annual basic grant amounts allocated to
States.

1. Has the averaging approach
accomplished the objective of
stabilizing annual fluctuations in
funding for the States?

2. Has the averaging approach
produced other positive or negative
outcomes for the States?

3. Are there compelling reasons to
change the period of time involved in
the averaging, e.g., to a longer or shorter
period than the current three-year
period?

The current regulations implement the
statutory provisions by accounting for
two key differences among the States:
(a) Each State’s proportion, relative to
other States, of veterans in the civilian
labor force (i.e., the segment of the
veteran population involved in
employment), and, (b) each State’s
proportion, relative to other States, of
those unemployed (i.e., the severity of
the economic conditions faced by
veteran jobseekers).

4. Are there economic factors other
than unemployment, such as the cost of
living or the average earnings level,
which vary significantly among the
States and could be considered for
incorporation in the funding formula?

5. Are there geographic differences
among the States, such as the dispersion
or concentration of veterans, which
could be considered for incorporation in
the funding formula? For example, are
there additional expenses associated
with outreach to specific populations of
veterans, such as Native American
veterans, homeless veterans, and/or
incarcerated veterans that should be
considered for incorporation in the
funding formula?

6. Are there characteristics of those
veterans in need of services, such as the
proportion of veterans with severe
disabilities, the proportion of older
veterans, or the proportion of
economically disadvantaged veterans,
which vary significantly among the
States and could be considered for
incorporation in the funding formula?

7. For those commenters who suggest
additional factors, in response to
questions 4 through 6, are there
generally recognized, empirically-based

measures of the suggested factors that
could be considered for inclusion in a
revised version of the funding formula?

8. Should differences among States in
the ability to expend annual grant
funding be taken into consideration in
the funding formula? Have some States
been unable to expend their entire
allocated grant funding, and if not, why
not? Are there measures that capture
these differences?

VETS has followed the procedure
established in the current regulations to
allocate funds to the States for FY 2004
through FY 2010. As the first step in
this procedure, VETS annually provides
the States with estimated allocations,
which are prepared by applying
updated CPS and LAUS data to the
amount of the appropriation requested
in the President’s Budget. As the second
step, VETS has implemented each year
the regulatory provisions for adjusting
funding when there were differences in
the actual appropriations. When the
actual appropriation has been less than
the requested appropriation, VETS has
reduced the amount of the set-aside for
TAP and exigent circumstances in order
to allocate to the States amounts
consistent with the estimated
allocations. When the actual
appropriation has exceeded the
requested appropriation, VETS has
allocated to the States amounts
consistent with the estimated
allocations and has retained the excess
funds as undistributed basic grant
funds. As a third step, VETS may then
distribute the undistributed basic grant
funds to the States, in response to their
requests, during the remaining months
of the applicable fiscal years, and VETS
has exercised that authority. Since
VETS routinely reviews and reallocates
funds during the course of each fiscal
year, this third step of the procedure has
been handled in conjunction with that
pre-existing VETS practice when the
actual appropriation has exceeded the
requested appropriation.

The regulations also: (a) Provide
VETS the authority to allocate revised
amounts upon appropriation, if there is
a compelling reason to do so; and, (b)
specify the procedure to be followed if
an actual appropriation is insufficient to
comply with the hold-harmless
provision. To-date, however, VETS has
not exercised its authority to allocate
revised amounts, nor has it received an
actual appropriation that was
insufficient to comply with the hold-
harmless provision.

9. Have there been instances when
VETS appears to have overlooked
compelling reasons to exercise its
authority to immediately allocate



Federal Register/Vol. 75, No. 112/Friday, June 11, 2010/Proposed Rules

33205

increased amounts to States, upon
receipt of an actual appropriation that
exceeded the requested appropriation?

10. Have there been instances when
VETS appears to have overlooked
compelling reasons to exercise its
authority to immediately allocate
decreased amounts to States, upon
receipt of an actual appropriation that
fell short of the requested
appropriation?

11. For those commenters who believe
that compelling reasons have been
overlooked, what criteria could be
applied to determine that a compelling
reason exists in any given instance?

B. Other Funding Criteria

Funding for TAP workshops is
allocated on a per-workshop basis.
Funding to the States is provided under
the respective approved State Plans.

12. Should there be a different basis
for the funding of TAP activities?

13. Should there be a different vehicle
for providing funding for TAP
activities?

14. For those commenters who believe
that a different basis or vehicle should
be implemented for funding TAP
activities, what alternate basis or vehicle
is suggested?

Funds for exigent circumstances, such
as unusually high levels of
unemployment or surges in the demand
for transitioning services, including the
need for TAP workshops, are allocated
based on need.

15. Have there been instances when
VETS appears to have overlooked
exigent circumstances that warranted
adjustments to the actual awards?

16. Are there specific examples of
exigent circumstances that should be
identified in Veterans’ Program Letters
or in other policy documents?

C. Hold-Harmless Criteria and
Minimum Funding Level

A hold-harmless rate of 90 percent of
the prior year’s funding is the level
currently established to limit the
funding reduction that a State can
experience in a single year. A minimum
funding level of .28 percent (.0028) of
the previous year’s total funding for all
States is the level currently established
to provide small States with sufficient
funds to support a basic level of services
to veterans. Both of these rates reflect
direct adoption of statutory provisions
governing corresponding functions for
Wagner-Peyser funding.

17. Is there a compelling reason to set
the hold-harmless rate at a different
level?

18. Is there a compelling reason to set
the minimum funding level at a
different level?

19. For those commenters who believe
that there is a compelling reason to
revise the hold-harmless rate or the
minimum funding level, what
alternatives are suggested and what
justifications are offered to support
implementation of those alternatives?

20. Is there a compelling reason to
change the hold-harmless rate to be a
fixed percentage of the prior year’s
expenditures rather than a fixed
percentage of the prior year’s funding?

D. Other Aspects of the Existing
Regulations

If any commmenters have concerns or
suggestions that apply to aspects of the
existing regulations that have not been
identified in the preceding sections and
questions, VETS will appreciate
receiving comments that address any
aspect of these regulations.

Signed in Washington, DC, this 4th day of
June 2010.

John M. McWilliam,

Deputy Assistant Secretary for Operations
and Management, Veterans’ Employment and
Training Service.

[FR Doc. 2010-13870 Filed 6—10-10; 8:45 am]
BILLING CODE 4510-79-P

DEPARTMENT OF JUSTICE

28 CFR Parts 0 and 51

[CRT Docket No. 109; AG Order No. 3161-
2010]

Revision of the Procedures for the
Administration of Section 5 of the
Voting Rights Act

AGENCY: Civil Rights Division,
Department of Justice.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Attorney General is
considering amendments to the
Department of Justice’s “Procedures for
the Administration of Section 5 of the
Voting Rights Act of 1965.” The
proposed amendments are designed to
clarify the scope of section 5 review
based on recent amendments to section
5, make technical clarifications and
updates, and provide better guidance to
covered jurisdictions and minority
citizens concerning current Department
practices. Interested persons are invited
to participate in the consideration of
these amendments.

DATES: Written comments must be
postmarked and electronic comments
must be submitted on or before August
10, 2010. Commenters should be aware
that the electronic Federal Docket
Management System will not accept
comments after Midnight Eastern Time
on the last day of the comment period.

ADDRESSES: You may submit written
comments, identified by the agency
name and docket number or Regulatory
Information Number (RIN) for this
rulemaking, by any of the following
methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Fax:202-307-3961.

Mail: Chief, Voting Section, Civil
Rights Division, United States
Department of Justice, Room 7254—
NWB, 950 Pennsylvania Avenue, NW.,
Washington, DC 20530.

Hand Delivery/Courier: Chief, Voting
Section, Civil Rights Division, United
States Department of Justice, Room
7254-NWB, 1800 G Street, NW.,
Washington, DC 20006.

FOR FURTHER INFORMATION CONTACT: T.
Christian Herren, Jr., Acting Chief,
Voting Section, Civil Rights Division,
United States Department of Justice,
Room 7254-NWB, 950 Pennsylvania
Avenue, NW., Washington, DC 20530,
or by telephone at (800) 253—-3931.

SUPPLEMENTARY INFORMATION:

Posting of Public Comments: Please
note that all comments received are
considered part of the public record and
made available for public inspection
online at http://www.regulations.gov.
Such information includes personal
identifying information (such as your
name, address, etc.) voluntarily
submitted by the commenter.

If you want to submit personal
identifying information (such as your
name, address, etc.) as part of your
comment, but do not want it to be
posted online, you must include the
phrase “PERSONAL IDENTIFYING
INFORMATION?” in the first paragraph
of your comment. You also must locate
all the personal identifying information
you do not want posted online in the
first paragraph of your comment and
identify what information you want
redacted.

If you want to submit confidential
business information as part of your
comment but do not want it to be posted
online, you must include the phrase
“CONFIDENTIAL BUSINESS
INFORMATION?” in the first paragraph
of your comment. You also must
prominently identify confidential
business information to be redacted
within the comment. If a comment has
so much confidential business
information that it cannot be effectively
redacted, all or part of that comment
may not be posted on hitp://
www.regulations.gov.

Personal identifying information and
confidential business information
identified and located as set forth above
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will be placed in the agency’s public
docket file, but not posted online. If you
wish to inspect the agency’s public
docket file in person by appointment,
please see the FOR FURTHER INFORMATION
CONTACT paragraph.

The reason that the Department of
Justice is requesting electronic
comments before Midnight Eastern
Time on the day the comment period
closes is because the inter-agency
Regulations.gov/Federal Docket
Management System (FDMS) which
receives electronic comments terminates
the public’s ability to submit comments
at Midnight on the day the comment
period closes. Commenters in time
zones other than Eastern may want to
take this fact into account so that their
electronic comments can be received.
The constraints imposed by the
Regulations.gov/FDMS system do not
apply to U.S. postal comments which
will be considered as timely filed if they
are postmarked before Midnight on the
day the comment period closes.

Discussion

The proposed amendments seek to
clarify the scope of section 5 review
based on recent amendments to section
5, make certain technical clarifications
and updates, and provide better
guidance to covered jurisdictions and
citizens. In many instances, the
proposed amendments describe
longstanding practices of the Attorney
General in the review of section 5
submissions. These proposed
amendments should aid in ensuring that
all covered changes affecting voting are
promptly submitted for review and
minimize the potential for litigation.

The proposed amendments clarify
that the Attorney General’s delegation of
authority to the Assistant Attorney
General for Civil rights over
submissions under section 5 of the
Voting Rights Act also includes
authority over submissions under
section 3(c) of the Voting Rights Act
(§0.50(h)). The proposed amendments
also clarify the stated authority for the
Part 51 procedures to reflect the 2006
statutory amendments to the Voting
Rights Act; revise language to conform
to the substantive section 5 standard in
the 2006 amendments (§ 51.1); clarify
the definition of the Voting rights Act to
reflect the enactment of the 2006
amendments; clarify the definition of
the benchmark standard, practice, or
procedure (§ 51.2); make technical
corrections to the delegation of
authority from the Attorney General to
the Assistant Attorney General, and
from the Chief of the Voting Section to
supervisory attorneys within the Voting
Section (§ 51.3); make technical

corrections to reflect the new expiration
date for section 5 coverage contained in
the 2006 amendments; clarify that
jurisdictions may seek earlier
termination of coverage through a
bailout action (§ 51.5); and incorporate
the Supreme Court’s holding in
Northwest Austin Mun. Utility Dist. No.
One v. Holder, 557 U.S. __ ,129 S.Ct.
2504 (2009), that any jurisdiction
required to comply with section 5 may
seek to terminate that obligation
pursuant to the procedures that
implement section 4(a) of the Act
(§§51.5 and 51.6).

The proposed amendments clarify
that the review period commences only
when a submission is received by the
Department officials responsible for
conducting section 5 reviews and
clarifies the date of the response
(§51.9); revise language to conform to
the substantive section 5 standard in the
2006 amendments (§51.10, §51.11);
clarify that, in determining whether a
change is covered, any inquiry into
whether the change has the potential for
discrimination is focused on the generic
category of changes to which the
specific change belongs (§ 51.12); clarify
that a voting change is covered
regardless of the manner or mode by
which a covered jurisdiction acts to
adopt it (§ 51.12); and clarify that
dissolution or merger of voting districts,
de facto elimination of an elected office,
and relocations of authority to adopt or
administer voting practices or
procedures are all subject to section 5
review (§51.13).

The proposed amendments also
clarify that section 5 review ordinarily
should precede court review, that a
court-ordered change that initially is not
covered by section 5 may become
covered through actions taken by the
affected jurisdiction, and that the
interim use of an unprecleared change
should be ordered by a court only in
emergency circumstances (§51.18);
make a conforming change updating the
address for the Voting Section (§51.19);
make technical changes in the format in
which information may be submitted to
the Attorney General to reflect changes
in information technology (§ 51.20); and
clarify those circumstances in which the
Attorney General will not review a
submission (§§51.21, 51.22).

In addition, the proposed
amendments clarify the authority
authorized to make section 5
submissions (§ 51.23); make technical
amendments to the addresses to which
submissions can be delivered to reflect
changes in the location of the Voting
Section and its mail-handling
procedures, to note the availability of
electronic submissions and telefacsimile

submissions, and to note to the
availability of e-mail as a means of
submitting additional information on
pending submissions (§ 51.24); clarify
the addresses and methods by which
jurisdictions may deliver notices of
withdrawal of submissions (§51.25);
clarify the language used in describing
the required contents of submissions
(§51.27); and make technical changes to
the format in which information may be
submitted to the Attorney General
(§51.28).

The proposed amendments also
clarify the addresses and methods by
which persons may provide written
comments on submissions and clarify
the circumstances in which the
Department may withhold the identity
of those providing comments on
submissions (§ 51.29); clarify the
circumstances under which the
Attorney General may conclude that a
decision on the merits is not appropriate
and the circumstances under which
consideration of the change may be
reopened (§ 51.35); clarify the
procedures for the Attorney General to
make written and oral requests for
additional information regarding a
submission (§51.37); make technical
revisions to the section that provides for
recommencing the 60-day period where
a jurisdiction voluntarily provides
material supplemental information, or
where a related submission is received
(§51.39); and clarify the language
regarding the failure of the Attorney
General to respond to a submission
(§51.42).

The proposed amendments also
clarify the procedures when the
Attorney General decides to reexamine
a decision not to object (§ 51.43); revise
language to conform to the substantive
section 5 standard in the 2006
amendments (§ 51.44); clarify that the
Attorney General can reconsider an
objection in cases of misinterpretation
of fact or mistake of law, consistent with
existing § 51.64(b) (§ 51.46); clarify the
manner in which the 60-day
requirement applies to reconsideration
requests and revise language to conform
to the substantive section 5 standard in
the 2006 amendments (§ 51.48); and
clarify the procedures regarding access
to section 5 records (§51.50).

The proposed amendments clarify the
substantive standard to reflect the 2006
amendments to the Act and the manner
in which the Attorney General will
evaluate issues of discriminatory
purpose under section 5 (§51.52,
§51.54, §51.55, §51.57, § 51.59); clarify
the application of section 5 to de-
annexations (§ 51.61); and clarify the
Appendix to include reference to a list
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of bailouts by political subdivisions
subject to section 5.

Administrative Procedure Act

This proposal amends interpretative
rules, general statements of policy, or
rules of agency organization, procedure,
or practice and therefore the notice
requirement of 5 U.S.C. 553(b) is not
mandatory. Although notice and
comment is not required, we are
nonetheless choosing to offer this
proposed rule for notice and comment.

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act (5
U.S.C. 605(b)), has reviewed this rule
and by approving it certifies that this
rule will not have a significant
economic impact on a substantial
number of small entities because it
applies only to governmental entities
and jurisdictions that are already
required by section 5 of the Voting
Rights Act of 1965 to submit voting
changes to the Department of Justice,
and this rule does not change this
requirement. It provides guidance to
such entities to assist them in making
the required submissions under section
5. Further, a Regulatory Flexibility
Analysis was not required to be
prepared for this rule because the
Department of Justice was not required
to publish a general notice of proposed
rulemaking for this matter.

Executive Order 12866

This rule has been drafted and
reviewed in accordance with Executive
Order 12866, “Regulatory Planning and
Review,” section 1(b), Principles of
Regulation. The Department of Justice
has determined that this rule is not a
“significant regulatory action” under
Executive Order 12866, section 3(f), and
accordingly this rule has not been
reviewed by the Office of Management
and Budget.

Executive Order 13132—Federalism

This rule does not have federalism
implications warranting the preparation
of a Federalism Assessment under
section 6 of Executive Order 13132
because the rule does not alter or
modify the existing statutory
requirements of section 5 of the Voting
Rights Act imposed on the States,
including units of local government or
political subdivisions of the States.

Executive Order 12988—Civil Justice
Reform

This document meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions are
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995.

List of Subjects in 28 CFR Parts 0
and 51

Administrative practice and
procedure, Archives and records,
Authority delegations (government
agencies), Civil rights, Elections,
Political committees and parties, Voting
rights.

Accordingly, by virtue of the
authority vested in me as Attorney
General, including 5 U.S.C. 301, 28
U.S.C. 509, 510, and 42 U.S.C. 973b,
1973c, the following amendments are
proposed to Chapter I of Title 28 of the
Code of Federal Regulations:

PART 0—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE

Subpart J—Civil Rights Division

1. The authority citation for Part 0
continues to read as follows:

Authority: 5 U.S.C. 301; 28 U.S.C. 509,
510.

2.In §0.50, revise paragraph (h) to
read as follows:

§0.50 General functions.
* * * * *

(h) Administration of sections 3(c)
and 5 of the Voting Rights Act of 1965,
as amended (42 U.S.C. 1973a(c), 1973c).

* * * * *

3. The authority citation for Part 51 is
revised to read as follows:

PART 51—PROCEDURES FOR THE
ADMINISTRATION OF SECTION 5 OF
THE VOTING RIGHTS ACT OF 1965

Authority: 5 U.S.C. 301; 28 U.S.C. 509,
510, and 42 U.S.C. 1973b, 1973c.

4.In §51.1, revise paragraph (a)(1) to
read as follows:

§51.1 Purpose.

(a] * % *:

(1) A declaratory judgment is obtained
from the U.S. District Court for the
District of Columbia that such
qualification, prerequisite, standard,
practice, or procedure neither has the
purpose nor will have the effect of
denying or abridging the right to vote on

account of race, color, or membership in

a language minority group, or
* * * * *

5.In §51.2, revise the definitions for
“Act” and “Change affecting voting or
change” to read as follows:

§51.2 Definitions.
*

* * * *

Act means the Voting Rights Act of
1965, 79 Stat. 437, as amended by the
Civil Rights Act of 1968, 82 Stat. 73, the
Voting Rights Act Amendments of 1970,
84 Stat. 314, the District of Columbia
Delegate Act, 84 Stat. 853, the Voting
Rights Act Amendments of 1975, 89
Stat. 400, the Voting Rights Act
Amendments of 1982, 96 Stat. 131, the
Voting Rights Language Assistance Act
of 1992, 106 Stat. 921, the Fannie Lou
Hamer, Rosa Parks, and Coretta Scott
King Voting Rights Act Reauthorization
and Amendments Act of 2006, 120 Stat.
577, and the Act to Revise the Short
Title of the Fannie Lou Hamer, Rosa
Parks, and Coretta Scott King Voting
Rights Act Reauthorization and
Amendments Act, 122 Stat. 2428, 42
U.S.C. 1973 et seq. Section numbers,
such as “section 14(c)(3),” refer to

sections of the Act.
* * * * *

Change affecting voting or change
means any voting qualification,
prerequisite to voting, or standard,
practice, or procedure with respect to
voting different from that in force or
effect on the date used to determine
coverage under section 4(b) or from the
existing standard, practice, or procedure
if it was subsequently altered and
precleared under section 5. In assessing
whether a change has a discriminatory
purpose or effect, the comparison shall
be with the standard, practice, or
procedure in effect on the date used to
determine coverage under section 4(b)
or the most recent precleared standard,
practice, or procedure. Some examples
of changes affecting voting are given in
§51.13.

* * * * *

6. Revise §51.3 to read as follows:

§51.3 Delegation of authority.

The responsibility and authority for
determinations under section 5 and
section 3(c) have been delegated by the
Attorney General to the Assistant
Attorney General, Civil Rights Division.
With the exception of objections and
decisions following the reconsideration
of objections, the Chief of the Voting
Section is authorized to perform the
functions of the Assistant Attorney
General. With the concurrence of the
Assistant Attorney General, the Chief of
the Voting Section may designate
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supervisory attorneys in the Voting
Section to perform the functions of the
Chief.

7. Revise §51.5 to read as follows:

§51.5 Termination of coverage.

(a) Expiration. The requirements of
section 5 will expire at the end of the
twenty-five-year period following the
effective date of the amendments made
by the Fannie Lou Hamer, Rosa Parks,
Coretta Scott King, Cesar E. Chavez,
Barbara C. Jordan, William C.
Velasquez, and Dr. Hector P. Garcia
Voting Rights Act Reauthorization and
Amendments Act of 2006, which
amendments became effective on July
27, 2006. See section 4(a)(8) of the
VRACA.

(b) Bailout. Any political subunit in a
covered jurisdiction or a political
subdivision of a covered State, a
covered jurisdiction or a political
subdivision of a covered State, or a
covered State may terminate the
application of section 5 (“bailout”) by
obtaining the declaratory judgment
described in section 4(a) of the Act.

8. Revise §51.6 to read as follows:

§51.6 Political subunits.

All political subunits within a
covered jurisdiction (e.g., counties,
cities, school districts) that have not
terminated coverage by obtaining the
declaratory judgment described in
section 4(a) of the Act are subject to the
requirements of section 5.

9. Revise §51.9 to read as follows:

§51.9 Computation of time.

(a) The Attorney General shall have
60 days in which to interpose an
objection to a submitted change
affecting voting for which a response on
the merits is appropriate (see § 51.35,
§51.37).

(b) The 60-day period shall commence
upon receipt of a submission by the
Voting Section of the Department of
Justice’s Civil Rights Division or upon
receipt of a submission by the Office of
the Assistant Attorney General, Civil
Rights Division, if the submission is
properly marked as specified in
§51.24(f). The 60-day period shall
recommence upon the receipt in like
manner by the Voting Section of a
resubmission (see § 51.35), additional
information (see § 51.37), or material,
supplemental information or a related
submission (see § 51.39).

(c) The 60-day period shall mean 60
calendar days, with the day of receipt of
the submission not counted, and with
the 60th day ending at 11:59 p.m.
Eastern Time of that day. If the final day
of the period should fall on a Saturday,
Sunday, or any day designated as a

holiday by the President or Congress of
the United States, or any other day that
is not a day of regular business for the
Department of Justice, the next full
business day shall be counted as the
final day of the 60-day period. The date
of the Attorney General’s response shall
be the date on which it is transmitted to
the submitting authority by any
reasonable means, including placing it
in a postbox of the U.S. Postal Service
or a private mail carrier, sending it by
telefacsimile, e-mail, or other electronic
means, or delivering it in person to a
representative of the submitting
authority.

10. In §51.10, revise paragraph (a) to
read as follows:

§51.10 Requirement of action for
declaratory judgment or submission to the
Attorney General.

* * * * *

(a) Obtain a judicial determination
from the U.S. District Court for the
District of Columbia that the voting
change neither has the purpose nor will
have the effect of denying or abridging
the right to vote on account of race,
color, or membership in a language
minority group.

* * * * *

11. Revise §51.11 to read as follows:

§51.11 Right to bring suit.

Submission to the Attorney General
does not affect the right of the
submitting authority to bring an action
in the U.S. District Court for the District
of Columbia for a declaratory judgment
that the change affecting voting neither
has the purpose nor will have the effect
of denying or abridging the right to vote
on account of race, color, or
membership in a language minority
group.

12. Revise §51.12 to read as follows:

§51.12 Scope of requirement.

Except as provided in §51.18 (court-
ordered changes), the section 5
requirement applies to any change
affecting voting, even though it appears
to be minor or indirect, returns to a
prior practice or procedure, seemingly
expands voting rights, or is designed to
remove the elements that caused the
Attorney General to object to a prior
submitted change. The scope of section
5 coverage is based on whether the
generic category of changes affecting
voting to which the change belongs (for
example, the generic categories of
changes listed in §51.13) has the
potential for discrimination. NAACP v.
Hampton County Election Commission,
470 U.S. 166 (1985). The method by
which a jurisdiction enacts or
administers a change does not affect the

requirement to comply with section 5,
which applies to changes enacted or
administered through the executive,
legislative, or judicial branches.

13.In §51.13, revise paragraphs (e),
(i), and (k) and add paragraph (1) to read
as follows:

§51.13 Examples of changes.
* * * * *

(e) Any change in the constituency of
an official or the boundaries of a voting
unit (e.g., through redistricting,
annexation, deannexation,
incorporation, dissolution, merger,
reapportionment, changing to at-large
elections from district elections, or
changing to district elections from at-
large elections).

* * * * *

(i) Any change in the term of an
elective office or an elected official, or
any change in the offices that are
elective (e.g., by shortening the term of
an office; changing from election to
appointment; transferring authority
from an elected to an appointed official
that, in law or in fact, eliminates the
elected official’s office; or staggering the
terms of offices).

* * * * *

(k) Any change affecting the right or
ability of persons to participate in
political campaigns.

(1) Any change that transfers or alters
the authority of any official or
governmental entity regarding who may
enact or seek to implement a voting
qualification, prerequisite to voting, or
standard, practice, or procedure with
respect to voting.

14. Revised §51.18 to read as follows:

§51.18 Federal court-ordered changes.

(a) In general. Changes affecting
voting for which approval by a Federal
court is required, or that are ordered by
a Federal court, are exempt from section
5 review only where the Federal court
prepared the change and the change has
not been subsequently adopted or
modified by the relevant governmental
body. McDaniel v. Sanchez, 452 U.S.
130 (1981). Court-ordered changes
covered by section 5 should be
submitted for review prior to review by
the Federal court, except as provided in
paragraph (d) of this section. (See also
§51.22.) Connor v. Waller, 421 U.S. 656
(1975).

(b) Subsequent changes. Where a
Federal court-ordered change is not
itself subject to the preclearance
requirement, subsequent changes
necessitated by the court order but
decided upon by the jurisdiction remain
subject to preclearance. For example,
voting precinct and polling changes
made necessary by a court-ordered
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redistricting plan are subject to section
5 review.

(c) Alteration in section 5 status.
Where a Federal court-ordered change at
its inception is not subject to review
under section 5, a subsequent action by
the submitting authority demonstrating
that the change reflects its policy
choices (e.g., adoption or ratification of
the change, or implementation in a
manner not explicitly authorized by the
court) will render the change subject to
review under section 5 with regard to
any future implementation.

(d) In emergencies. Changes affecting
voting that are ordered by a Federal
court, and that reflect the policy choices
of a submitting authority, may be
implemented on an emergency interim
basis without compliance with section 5
only where a Federal court orders such
implementation and only to the extent
ordered by the Federal court. (See also
§51.34.) A Federal court’s authorization
of the emergency interim use without
preclearance of a voting change does not
exempt any use of the practice not
explicitly authorized by the court from
section 5 review.

15. Revise §51.19 to read as follows:

§51.19 Request for notification
concerning voting litigation.

A jurisdiction subject to the
preclearance requirements of section 5
that becomes involved in any litigation
concerning voting is requested to notify
the Chief, Voting Section, Civil Rights
Division, at the addresses, telefacsimile
number, or e-mail address specified in
§51.24. Such notification will not be
considered a submission under section
5.

16. In §51.20, revise paragraphs (b)
through (e) and add a new paragraph (f)
to read as follows:

§51.20 Form of submissions.
* * * * *

(b) The Attorney General will accept
certain machine readable data in the
following electronic media: 3.5 inch 1.4
megabyte disk, compact disc read-only
memory (CD-ROM) formatted to the
1SO-9660/]oliet standard, or digital
versatile disc read-only memory (DVD—
ROM). Unless requested by the Attorney
General, data provided on electronic
media need not be provided in hard
copy.

(c) All electronic media shall be
clearly labeled with the following
information:

(1) Submitting authority.

(2) Name, address, title, and
telephone number of contact person.

(3) Date of submission cover letter.

(4) Statement identifying the voting
change(s) involved in the submission.

(d) Each magnetic medium (floppy
disk or tape) provided must be
accompanied by a printed description of
its contents, including an identification
by name or location of each data file
contained on the medium, a detailed
record layout for each such file, a record
count for each such file, and a full
description of the magnetic medium
format.

(e) Text documents should be
provided in a standard American
Standard Code for Information
Interchange (ASCII) character code;
documents with graphics and complex
formatting should be provided in
standard Portable Document Format
(PDF). The label shall be affixed to each
electronic medium, and the information
included on the label shall also be
contained in a documentation file on
the electronic medium.

(f) All data files shall be provided in
a delimited text file and must include a
header row as the first row with a name
for each field in the data set. A separate
data dictionary file documenting the
fields in the data set, the field separators
or delimiters, and a description of each
field, including whether the field is text,
date, or numeric, enumerating all
possible values is required; separators
and delimiters should not also be used
as data in the data set. Proprietary or
commercial software system data files
(e.g. SAS, SPSS, dBase, Lotus 1-2-3)
and data files containing compressed
data or binary data fields will not be
accepted.

17. Revise §51.21 to read as follows:

§51.21 Time of submissions.

Changes affecting voting should be
submitted as soon as possible after they
become final, except as provided in
§51.22.

18. Revise §51.22 to read as follows:

§51.22 Submitted changes that will not be
reviewed.

(a) The Attorney General will not
consider on the merits:

(1) Any proposal for a change
submitted prior to final enactment or
administrative decision except as
provided in paragraph (b) of this
section.

(2) Any submitted change directly
related to another change that has not
received section 5 preclearance if the
Attorney General determines that the
two changes cannot be substantively
considered independently of one
another.

(3) Any submitted change whose
enforcement has ceased and been
superseded by a standard, practice, or
procedure that has received section 5
preclearance or that is otherwise legally
enforceable under section 5.

(b) For any change requiring approval
by referendum, by a State or Federal
court, or by a Federal agency, the
Attorney General may make a
determination concerning the change
prior to such approval if the change is
not subject to alteration in the final
approving action and if all other action
necessary for approval has been taken.
(See also §51.18.)

19. Revise §51.23 to read as follows:

§51.23 Party and jurisdiction responsible
for making submissions.

(a) Changes affecting voting shall be
submitted by the chief legal officer or
other appropriate official of the
submitting authority or by any other
authorized person on behalf of the
submitting authority. A State, whether
partially or fully covered, has authority
to submit any voting change on behalf
of its covered jurisdictions and political
subunits. Where a State is covered as a
whole, State legislation or other changes
undertaken or required by the State
shall be submitted by the State (except
that legislation of local applicability
may be submitted by political subunits).
Where a State is partially covered,
changes of statewide application may be
submitted by the State. Submissions
from the State, rather than from the
individual covered jurisdictions, would
serve the State’s interest in at least two
important respects: First, the State is
better able to explain to the Attorney
General the purpose and effect of voting
changes it enacts than are the individual
covered jurisdictions; second, a single
submission of the voting change on
behalf of all of the covered jurisdictions
would reduce the possibility that some
State acts will be legally enforceable in
some parts of the State but not in others.

(b) A change effected by a political
party (see § 51.7) may be submitted by
an appropriate official of the political
party.

(c) A change affecting voting that
results from a State court order should
be submitted by the jurisdiction or
entity that is to implement or administer
the change (in the manner specified by
paragraphs (a) and (b) of this section).

20. Revise §51.24 to read as follows:

§51.24 Delivery of submissions.

(a) Delivery by U.S. Postal Service.
Submissions sent to the Attorney
General by the U.S. Postal Service,
including certified mail or express mail,
shall be addressed to the Chief, Voting
Section, Civil Rights Division, United
States Department of Justice, Room
7254-NWB, 950 Pennsylvania Avenue,
NW., Washington, DC 20530.

(b) Delivery by other carriers.
Submissions sent to the Attorney
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General by carriers other than the U.S.
Postal Service, including by hand
delivery, should be addressed or may be
delivered to the Chief, Voting Section,
Civil Rights Division, United States
Department of Justice, Room 7254—
NWRB, 1800 G Street, NW., Washington,
DC 20006.

(c) Electronic submissions.
Submissions may be delivered to the
Attorney General through an electronic
form available on the Web site of the
Voting Section of the Civil Rights
Division at http://www.justice.gov/crt/
voting/. Detailed instructions appear on
the Web site. Jurisdictions should
answer the questions appearing on the
electronic form, and should attach
documents as specified in the
instructions accompanying the
application.

(d) Telefacsimile submissions. In
urgent circumstances, submissions may
be delivered to the Attorney General by
telefacsimile to (202) 616—9514.
Submissions should not be sent to any
other telefacsimile number at the
Department of Justice. Submissions that
are voluminous should not be sent by
telefacsimile.

(e) E-mail. Submissions may not be
delivered to the Attorney General by e-
mail in the first instance. However, after
a submission is received by the Attorney
General, a jurisdiction may supply
additional information on that
submission by e-mail to
vot1973c@usdoj.gov. The subject line of
the e-mail shall be identified with the
Attorney General’s file number for the
submission (YYYY-NNNN), marked as

“Additional Information,” and include
the name of the jurisdiction.

(f) Special marking. The first page of
the submission, and the envelope (if
any), shall be clearly marked:
“Submission under Section 5 of the
Voting Rights Act.”

(g) The most current information on
addresses for, and methods of making,
section 5 submissions is available on the
Voting Section Web site at http://
www.justice.gov/crt/voting/.

21.In §51.25, revise paragraph (a) to
read as follows:

§51.25 Withdrawal of submissions.

(a) A jurisdiction may withdraw a
submission at any time prior to a final
decision by the Attorney General.
Notice of the withdrawal of a
submission must be made in writing
addressed to the Chief, Voting Section,
Civil Rights Division, to be delivered at
the addresses, telefacsimile number, or
e-mail address specified in § 51.24. The
submission shall be deemed withdrawn
upon the Attorney General’s receipt of
the notice.

* * * * *

22.In §51.27, revise paragraphs (a)

through (d) to read as follows:

§51.27 Required contents.
* * * * *

(a) A copy of any ordinance,
enactment, order, or regulation
embodying the change affecting voting
for which section 5 preclearance is
being requested.

(b) A copy of any ordinance,
enactment, order, or regulation
embodying the voting standard,

practice, or procedure that is proposed
to be repealed, amended, or otherwise
changed.

(c) A statement that identifies with
specificity each change affecting voting
for which section 5 preclearance is
being requested and that explains the
difference between the submitted
change and the prior law or practice. If
the submitted change is a special
referendum election and the subject of
the referendum is a proposed change
affecting voting, the submission should
specify whether preclearance is being
requested solely for the special election
or for both the special election and the
proposed change to be voted on in the
referendum (see §§51.16, 51.22).

(d) The name, title, mailing address,
and telephone number of the person
making the submission. Where
available, a telefacsimile number and an
e-mail address for the person making

the submission also should be provided.

23.In §51.28, revise paragraph (a)(5),
and revise paragraph (c) to read as
follows:

§51.28 Supplemental Contents.

* * * * *

(a) * % %

(a)(5) Demographic data on electronic
media that are provided in conjunction
with a redistricting plan shall be
contained in an ASCII, comma
delimited block equivalency import file
with two fields as detailed in the
following table. A separate import file
shall accompany each redistricting plan:

Field No. Description

Total length Comments

PL94-171 Reference

District number ...................

STATE215.

Each padded with leading zeroes resulting in a 15-
digit character.

COUNTY3T.

RACT6BLOC.

K4.

No leading zeros.

(i) Field 1: The PL 94—-171 reference
number is the state, county, tract, and
block reference numbers concatenated
together and padded with leading zeroes
so as to create a 15-digit character field;
and

(ii) Field 2: The district number is a
3 digit character field with no padded
leading zeroes.

Example:

482979501002099,1; 482979501002100,3;
482979501004301,10; 482975010004305,23;
482975010004302,101
* * * * *

(c) Annexations. For annexations, in
addition to that information specified
elsewhere, the following information:

(1) The present and expected future
use of the annexed land (e.g., garden
apartments, industrial park).

(2) An estimate of the expected
population, by race and language group,
when anticipated development, if any,
is completed.

(3) A statement that all prior
annexations (and deannexations) subject
to the preclearance requirement have
been submitted for review, or a
statement that identifies all annexations
(and deannexations) subject to the

preclearance requirement that have not
been submitted for review. See

§51.61(b).

(4) To the extent that the jurisdiction
elects some or all members of its
governing body from single-member
districts, it should inform the Attorney
General how the newly annexed
territory will be incorporated into the
existing election districts.

* * * * *

24.In §51.29, revise paragraphs (b)
and (d) to read as follows:
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§51.29 Communications concerning
voting changes.

* * * * *

(b) Comments should be sent to the
Chief, Voting Section, Civil Rights
Division, at the addresses, telefacsimile
number, or email address specified in
§51.24. The first page, and the envelope
(if any) should be marked: “Comment
under section 5 of the Voting Rights
Act.” Comments should include, where
available, the name of the jurisdiction
and the Attorney General’s file number
(YYYY-NNNN) in the subject line.

* * * * *

(d) To the extent permitted by the
Freedom of Information Act, 5 U.S.C.
552, the Attorney General shall not
disclose to any person outside the
Department of Justice the identity of any
individual or entity providing
information on a submission or the
administration of section 5 where the
individual or entity has requested
confidentiality; an assurance of
confidentiality may reasonably be
implied from the circumstances of the
communication; disclosure could
reasonably be expected to constitute an
unwarranted invasion of personal
privacy under 5 U.S.C. 552; or
disclosure is prohibited by any
applicable provisions of federal law.

* * * * *

25. Revise §51.35 to read as follows:

§51.35 Disposition of inappropriate
submissions and resubmissions.

(a) When the Attorney General
determines that a response on the merits
of a submitted change is inappropriate,
the Attorney General shall notify the
submitting official in writing within the
60-day period that would have
commenced for a determination on the
merits and shall include an explanation
of the reason why a response is not
appropriate.

(b) Matters that are not appropriate for
a merits response include:

(1) Changes that do not affect voting
(see §51.13);

(2) Standards, practices, or procedures
that have not been changed (see §§51.4,
51.14);

(3) Changes that previously have
received preclearance;

(4) Changes that affect voting but are
not subject to the requirement of section
5 (see §51.18);

(5) Changes that have been
superseded or for which a
determination is premature (see
§§51.22, 51.61(b));

(6) Submissions by jurisdictions not
subject to the preclearance requirement
(see §§51.4, 51.5);

(7) Submissions by an inappropriate
or unauthorized party or jurisdiction
(see §51.23); and

(8) Deficient submissions (see
§51.26(d)).

(c) Following such a notification by
the Attorney General, a change shall be
deemed resubmitted for section 5
review upon the Attorney General’s
receipt of a submission or other written
information that renders the change
appropriate for review on the merits
(such as a notification from the
submitting authority that a change
previously determined to be premature
has been formally adopted). Notice of
the resubmission of a change affecting
voting will be given to interested parties
registered under § 51.32.

26. Revise §51.37 to read as follows:

§51.37 Obtaining information from the
submitting authority.

(a) Written requests for information.
(1) If the Attorney General determines
that a submission does not satisfy the
requirements of § 51.27, the Attorney
General may request in writing from the
submitting authority any omitted
information necessary for evaluation of
the submission. Branch v. Smith, 538
U.S. 254 (2003); Georgia v. United
States, 411 U.S. 526 (1973). This written
request shall be made as promptly as
possible within the original 60-day
period or the new 60-day period
described in § 51.39(a). The written
request shall advise the jurisdiction that
the submitted change remains
unenforceable unless and until
preclearance is obtained.

(2) A copy of the request shall be sent
to any party who has commented on the
submission or has requested notice of
the Attorney General’s action thereon.

(3) The Attorney General shall notify
the submitting authority that a new 60-
day period in which the Attorney
General may interpose an objection
shall commence upon the Attorney
General’s receipt of a response from the
submitting authority that provides the
information requested or states that the
information is unavailable. The
Attorney General can request further
information in writing within the new
60-day period, but such a further
request shall not suspend the running of
the 60-day period, nor shall the
Attorney General’s receipt of such
further information begin a new 60-day
period.

(4) Where the response from the
submitting authority neither provides
the information requested nor states that
such information is unavailable, the
response shall not commence a new 60-
day period. It is the practice of the
Attorney General to notify the

submitting authority that its response is
incomplete and to provide such
notification as soon as possible within
the 60-day period that would have
commenced had the response been
complete. Where the response includes
a portion of the available information
that was requested, the Attorney
General will reevaluate the submission
to ascertain whether a determination on
the merits may be made based upon the
information provided. If a merits
determination is appropriate, it is the
practice of the Attorney General to make
that determination within the new 60-
day period that would have commenced
had the response been complete. See
§51.40.

(5) If, after a request for further
information is made pursuant to this
section, the information requested by
the Attorney General becomes available
to the Attorney General from a source
other than the submitting authority, the
Attorney General shall promptly notify
the submitting authority in writing, and
the new 60-day period will commence
the day after the information is received
by the Attorney General.

(6) Notice of the written request for
further information and the receipt of a
response by the Attorney General will
be given to interested parties registered
under §51.32.

(b) Oral requests for information. (1)
If a submission does not satisfy the
requirements of § 51.27, the Attorney
General may request orally any omitted
information necessary for the evaluation
of the submission. An oral request may
be made at any time within the 60-day
period, and the submitting authority
should provide the requested
information as promptly as possible.
The oral request for information shall
not suspend the running of the 60-day
period, and the Attorney General will
proceed to make a determination within
the initial 60-day period. The Attorney
General reserves the right as set forth in
§51.39, however, to commence a new
60-day period in which to make the
requisite determination if the written
information provided in response to
such request materially supplements the
submission.

(2) An oral request for information
shall not limit the authority of the
Attorney General to make a written
request for information.

(3) The Attorney General will notify
the submitting authority in writing
when the 60-day period for a
submission is recalculated from the
Attorney General’s receipt of written
information provided in response to an
oral request as described in
§51.37(b)(1), above.
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(4) Notice of the Attorney General’s
receipt of written information pursuant
to an oral request will be given to
interested parties registered under
§51.32.

27. Revise § 51.39 to read as follows:

§51.39 Supplemental information and
related submissions.

(a)(1) Supplemental information.
When a submitting authority, at its own
instance, provides information during
the 60-day period that the Attorney
General determines materially
supplements a pending submission, the
60-day period for the pending
submission will be recalculated from
the Attorney General’s receipt of the
supplemental information.

(2) Related submissions. When the
Attorney General receives related
submissions during the 60-day period
for a submission that cannot be
independently considered, the 60-day
period for the first submission shall be
recalculated from the Attorney General’s
receipt of the last related submission.

(b) The Attorney General will notify
the submitting authority in writing
when the 60-day period for a
submission is recalculated due to the
Attorney General’s receipt of
supplemental information or a related
submission.

(c) Notice of the Attorney General’s
receipt of supplemental information or
a related submission will be given to
interested parties registered under
§51.32.

28. Revise §51.42 to read as follows:

§51.42 Failure of the Attorney General to
respond.

It is the practice and intention of the
Attorney General to respond in writing
to each submission within the 60-day
period. However, the failure of the
Attorney General to make a written
response within the 60-day period
constitutes preclearance of the
submitted change, provided that a 60-
day review period had commenced after
receipt by the Attorney General of a
complete submission that is appropriate
for a response on the merits. (See
§51.22, §51.27, § 51.35.)

29. Revise §51.43 to read as follows:

§51.43 Reexamination of decision not to
object.

(a) After notification to the submitting
authority of a decision not to interpose
an objection to a submitted change
affecting voting has been given, the
Attorney General may reexamine the
submission if, prior to the expiration of
the 60-day period, information comes to
the attention of the Attorney General
that would otherwise require objection
in accordance with section 5.

(b) In such circumstances, the
Attorney General may by letter
withdraw his decision not to interpose
an objection and may by letter interpose
an objection provisionally, in
accordance with §51.44, and advise the
submitting authority that examination of
the change in light of the newly raised
issues will continue and that a final
decision will be rendered as soon as
possible.

30. In §51.44, revise paragraph (c) to
read as follows:

§51.44 Notification of decision to object.
* * * * *

(c) The submitting authority shall be
advised further that notwithstanding the
objection it may institute an action in
the U.S. District Court for the District of
Columbia for a declaratory judgment
that the change objected to by the
Attorney General neither has the
purpose nor will have the effect of
denying or abridging the right to vote on
account of race, color, or membership in
a language minority group.

* * * * *

31. In § 51.46, revise paragraph (a) to

read as follows:

§51.46 Reconsideration of objection at the
instance of the Attorney General.

(a) Where there appears to have been
a substantial change in operative fact or
relevant law, or where it appears there
may have been a misinterpretation of
fact or mistake in the law, an objection
may be reconsidered, if it is deemed
appropriate, at the instance of the
Attorney General.
* * * * *

32.In §51.48, revise paragraphs (a)
through (d) to read as follows:

§51.48 Decision after reconsideration.

(a) It is the practice of the Attorney
General to notify the submitting
authority of the decision to continue or
withdraw an objection within a 60-day
period following receipt of a
reconsideration request or following
notice given under § 51.46(b), except
that this 60-day period shall be
recommenced upon receipt of any
documents or written information from
the submitting authority that materially
supplements the reconsideration
review, irrespective of whether the
submitting authority provides the
documents or information at its own
instance or pursuant to a request
(written or oral) by the Attorney
General. The 60-day reconsideration
period may be extended to allow a 15-
day decision period following a
conference held pursuant to §51.47.
The 60-day reconsideration period shall
be computed in the manner specified in

§51.9. Where the reconsideration is at
the instance of the Attorney General, the
first day of the period shall be the day
after the notice required by § 51.46(b) is
transmitted to the submitting authority.
The reasons for the reconsideration
decision shall be stated.

(b) The objection shall be withdrawn
if the Attorney General is satisfied that
the change neither has the purpose nor
will have the effect of denying or
abridging the right to vote on account of
race, color, or membership in a language
minority group.

(c) If the objection is not withdrawn,
the submitting authority shall be
advised that notwithstanding the
objection it may institute an action in
the U.S. District Court for the District of
Columbia for a declaratory judgment
that the change objected to by the
Attorney General neither has the
purpose nor will have the effect of
denying or abridging the right to vote on
account of race, color, or membership in
a language minority group.

(d) An objection remains in effect
until either it is specifically withdrawn
by the Attorney General or a declaratory
judgment with respect to the change in
question is entered by the U.S. District
Court for the District of Columbia.

* * * * *

33. Revise §51.50 to read as follows:

§51.50 Records concerning submissions.

(a) Section 5 files. The Attorney
General shall maintain a section 5 file
for each submission, containing the
submission, related written materials,
correspondence, memoranda,
investigative reports, data provided on
electronic media, notations concerning
conferences with the submitting
authority or any interested individual or
group, and copies of letters from the
Attorney General concerning the
submission.

(b) Objection letters. The Attorney
General shall maintain section 5
notification letters regarding decisions
to interpose, continue, or withdraw an
objection.

(c) Computer file. Records of all
submissions and their dispositions by
the Attorney General shall be
electronically stored.

(d) Copies. The contents of the section
5 submission files in paper, microfiche,
electronic, or other form shall be
available for obtaining copies by the
public, pursuant to written request
directed to the Chief, Voting Section,
Civil Rights Division, United States
Department of Justice, Washington, DC.
Such written request may be delivered
to the addresses or telefacsimile number
specified in § 51.24 or by electronic mail
to Voting.Section@usdoj.gov. 1t is the
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Attorney General’s intent and practice
to expedite, to the extent possible,
requests pertaining to pending
submissions. Those who desire copies
of information that has been provided
on electronic media will be provided a
copy of that information in the same
form as it was received. Materials that
are exempt from inspection under the
Freedom of Information Act, 5 U.S.C.
552(b), may be withheld at the
discretion of the Attorney General. The
identity of any individual or entity that
provided information to the Attorney
General regarding the administration of
section 5 shall be available only as
provided by §51.29(d). Applicable fees,
if any, for the copying of the contents
of these files are contained in the
Department of Justice regulations
implementing the Freedom of
Information Act, 28 CFR 16.10.

34. Revise §51.52 to read as follows:

§51.52 Basic standard.

(a) Surrogate for the court. Section 5
provides for submission of a voting
change to the Attorney General as an
alternative to the seeking of a
declaratory judgment from the U.S.
District Court for the District of
Columbia. Therefore, the Attorney
General shall make the same
determination that would be made by
the court in an action for a declaratory
judgment under section 5: Whether the
submitted change neither has the
purpose nor will have the effect of
denying or abridging the right to vote on
account of race, color, or membership in
a language minority group. The burden
of proof is on a submitting authority
when it submits a change to the
Attorney General for preclearance, as it
would be if the proposed change were
the subject of a declaratory judgment
action in the U.S. District Court for the
District of Columbia. South Carolina v.
Katzenbach, 383 U.S. 301, 328, 335
(1966).

(b) No objection. If the Attorney
General determines that the submitted
change neither has the purpose nor will
have the effect of denying or abridging
the right to vote on account of race,
color, or membership in a language
minority group, no objection shall be
interposed to the change.

(c) Objection. An objection shall be
interposed to a submitted change if the
Attorney General is unable to determine
that the change neither has the purpose
nor will have the effect of denying or
abridging the right to vote on account of
race, color, or membership in a language
minority group. This includes those
situations where the evidence as to the
purpose or effect of the change is
conflicting and the Attorney General is

unable to determine that the change is
free of the prohibited discriminatory
purpose and effect.

35. Revise §51.54 to read as follows:

§51.54 Discriminatory purpose and effect.

(a) Discriminatory purpose. A change
affecting voting is considered to have a
discriminatory purpose under section 5
if it is enacted or sought to be
administered with any purpose of
denying or abridging the right to vote on
account of race, color, or membership in
a language minority group. The term
“purpose” in section 5 includes any
discriminatory purpose. 42 U.S.C.
1973c. The Attorney General’s
evaluation of discriminatory purpose
under section 5 is guided by the
analysis in Village of Arlington Heights
v. Metropolitan Housing Development
Corp., 429 U.S. 252 (1977).

(b) Discriminatory effect. A change
affecting voting is considered to have a
discriminatory effect under section 5 if
it will lead to a retrogression in the
position of members of a racial or
language minority group (i.e., will make
members of such a group worse off than
they had been before the change) with
respect to their effective exercise of the
electoral franchise. Beer v. United
States, 425 U.S. 130, 140—42 (1976).

(c) Benchmark. (1) In determining
whether a submitted change is
retrogressive the Attorney General will
normally compare the submitted change
to the voting practice or procedure in
force or effect at the time of the
submission. If the existing practice or
procedure upon submission was not in
effect on the jurisdiction’s applicable
date for coverage (specified in the
Appendix) and is not otherwise legally
enforceable under section 5, it cannot
serve as a benchmark, and, except as
provided in subparagraph (c)(4) below,
the comparison shall be with the last
legally enforceable practice or
procedure used by the jurisdiction.

(2) The Attorney General will make
the comparison based on the conditions
existing at the time of the submission.

(3) The implementation and use of an
unprecleared voting change subject to
section 5 review does not operate to
make that unprecleared change a
benchmark for any subsequent change
submitted by the jurisdiction.

(4) Where at the time of submission of
a change for section 5 review there
exists no other lawful practice or
procedure for use as a benchmark (e.g.,
where a newly incorporated college
district selects a method of election) the
Attorney General’s determination will
necessarily center on whether the
submitted change was designed or
adopted for the purpose of

discriminating against members of racial
or language minority groups.

(d) Protection of the ability to elect.
Any change affecting voting that has the
purpose of or will have the effect of
diminishing the ability of any citizens of
the United States on account of race,
color, or membership in a language
minority group to elect their preferred
candidates of choice denies or abridges
the right to vote within the meaning of
section 5. 42 U.S.C. 1973c.

36.In § 51.55, revise paragraph (a) to
read as follows:

§51.55 Consistency with constitutional
and statutory requirements.

(a) Consideration in general. In
making a determination under section 5,
the Attorney General will consider
whether the change neither has the
purpose nor will have the effect of
denying or abridging the right to vote on
account of race, color, or membership in
a language minority group in light of,
and with particular attention being
given to, the requirements of the 14th,
15th, and 24th Amendments to the
Constitution, 42 U.S.C. 1971(a) and (b),
sections 2, 4(a), 4(f)(2), 4(f)(4), 201,
203(c), and 208 of the Act, and other
constitutional and statutory provisions
designed to safeguard the right to vote
from denial or abridgment on account of
race, color, or membership in a language
minority group.

* * * * *

37. Revise § 51.57 to read as follows:

§51.57 Relevant factors.

Among the factors the Attorney
General will consider in making
determinations with respect to the
submitted changes affecting voting are
the following:

(a) The extent to which a reasonable
and legitimate justification for the
change exists;

(b) The extent to which the
jurisdiction followed objective
guidelines and fair and conventional
procedures in adopting the change;

(c) The extent to which the
jurisdiction afforded members of racial
and language minority groups an
opportunity to participate in the
decision to make the change;

(d) The extent to which the
jurisdiction took the concerns of
members of racial and language
minority groups into account in making
the change; and

(e) The factors set forth in Arlington
Heights v. Metropolitan Housing
Development Corp., 429 U.S. 252 (1977),
including whether the impact of the
official action bears more heavily on one
race than another, the historical
background of the decision, the
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legislative or administrative history, the
specific sequence of events leading up
to the submitted change, whether there
are departures from the normal
procedural sequence and whether there
are substantive departures from the
normal factors considered.

38.In §51.58, revise paragraph (b) to
read as follows:

§51.58 Representation.

* * * * *

(b) Background factors. In making
determinations with respect to these
changes involving voting practices and
procedures, the Attorney General will
consider as important background
information the following factors:

(1) The extent to which minorities
have been denied an equal opportunity
to participate meaningfully in the
political process in the jurisdiction.

(2) The extent to which voting in the
jurisdiction is racially polarized and
political activities are racially
segregated.

(3) The extent to which the voter
registration and election participation of
minority voters have been adversely
affected by present or past
discrimination.

39. Revise §51.59 to read as follows:

§51.59 Redistricting plans.

(a) Relevant factors. In determining
whether a submitted redistricting plan
has a prohibited purpose or effect the
Attorney General, in addition to the
factors described above, will consider
the following factors (among others):

(1) The extent to which
malapportioned districts deny or
abridge the right to vote of minority
citizens;

(2) The extent to which minority
voting strength is reduced by the
proposed redistricting;

(3) The extent to which minority
concentrations are fragmented among
different districts;

(4) The extent to which minorities are
over concentrated in one or more
districts;

(5) The extent to which available
alternative plans satisfying the
jurisdiction’s legitimate governmental
interests were considered;

(6) The extent to which the plan
departs from objective redistricting
criteria set by the submitting
jurisdiction, ignores other relevant
factors such as compactness and
contiguity, or displays a configuration
that inexplicably disregards available
natural or artificial boundaries; and

(7) The extent to which the plan is
inconsistent with the jurisdiction’s
stated redistricting standards.

(b) Discriminatory purpose. A
determination that a jurisdiction has
failed to establish that the adoption was
not motivated by a discriminatory
purpose may not be based solely on a
jurisdiction’s failure to adopt the
maximum possible number of majority-
minority districts.

40. In §51.61, revise paragraphs (a)
and (b) to read as follows:

§51.61 Annexations and deannexations.

(a) Coverage. Annexations and
deannexations, even of uninhabited
land, are subject to section 5
preclearance to the extent that they alter
or are calculated to alter the
composition of a jurisdiction’s
electorate. See, e.g., City of Pleasant
Grove v. United States, 479 U.S. 462
(1987). In analyzing annexations and
deannexations under section 5, the
Attorney General considers the purpose
and effect of the annexations and
deannexations only as they pertain to
voting.

(b) Section 5 review. It is the practice
of the Attorney General to review all of
a jurisdiction’s unprecleared
annexations and deannexations
together. See City of Pleasant Grove v.
United States, C.A. No. 80-2589 (D.D.C.
Oct. 7, 1981).

* * * * *

41. Revise the Appendix to Part 51 to
read as follows:

Appendix to Part 51—Jurisdictions
Covered Under Section 4(b) of the
Voting Rights Act, as Amended

The requirements of section 5 of the Voting
Rights Act, as amended, apply in the
following jurisdictions. The applicable date
is the date that was used to determine
coverage and the date after which changes
affecting voting are subject to the
preclearance requirement. Some
jurisdictions, for example, Yuba County,
California, are included more than once
because they have been determined on more
than one occasion to be covered under
section 4(b).

Federal Register citation
Jurisdiction Applicable date
Volume and page Date

Alabama ... NOV. 1, 1964 ..o 30 FR 9897 ..o Aug. 7, 1965.
AlBSKA ..o NoV. 1, 1972 ..o 40 FR 49422 ..o Oct. 22, 1975.
AMZONA v NOV. 1, 1972 ..o 40 FR 43746 ..o Sept. 23, 1975.
California:

Kings County .......ccccevvevincececnicenen, Nov. 40 FR 43746 Sept. 23, 1975.

Merced County ......cccceevceveneeriieeninen. Nov. 40 FR 43746 .... Sept. 23, 1975.

Monterey County .......ccccceeveervieenennnn Nov. 36 FR 5809 ...... Mar. 27, 1971.

Yuba County ......ccccceeiiiiiiiiiieiene Nov. 36 FR 5809 ...oooooeiiiieeeeeeeee e Mar. 27, 1971.

Yuba County .......ccocevvieiieiniinieens Nov. A1 FR 784 oo Jan. 5, 1976.
Florida:

Collier County .......cccoeeevieeeeiieeeenen. Nov. 41 FR 34329 ..o Aug. 13, 1976.

Hardee County .......cccoceevvrvreennenen. Nov. 40 FR 43746 ... Sept. 23, 1975.

Hendry County .....cccccoevviininecncnen. Nov. 41 FR 34329 ..., Aug. 13, 1976.

Hillsborough County ... Nov. 40 FR 43746 .... Sept. 23, 1975.

Monroe County ........... Nov. 40 FR 43746 .... Sept. 23, 1975.
GEOIGIA .evieeeieiee e Nov. 30 FR 9897 ... Aug. 7, 1965.
LouiSiana .....ccceevvieeiiiiee e Nov. 30 FR 9897 ... Aug. 7, 1965.
Michigan:

Allegan County: Clyde Township .... | Nov. 41 FR 34329 Aug. 13, 1976.

Saginaw County: Buena Vista | Nov. 41 FR 34329 .... Aug. 13, 1976.

Township.

MISSISSIPPI .veoveeieieiii i Nov. 30 FR 9897 ..o, Aug. 7, 1965.
New Hampshire:

Cheshire County: Rindge Town ...... Nov. B9 FR 16912 ..o May 10, 1974.
Coos County:

Millsfield Township .......ccccooeeviieeeeen. Nov. 39 FR 16912 .. May 10, 1974.
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Federal Register citation
Jurisdiction Applicable date
Volume and page Date
Pinkhams Grant .........ccccccoveeeuneenn. Nov. B9 FR 16912 ..o May 10, 1974.
Stewartstown Town .... Nov. 39 FR 16912 .... .. | May 10, 1974.
Stratford Town .......ccccevevveeeieeecnen. Nov. B9 FR 16912 ..o May 10, 1974.
Grafton County:
Benton TOWN ........eevveevvieeveeiiiiiniennnn, NOV. 1, 1968 ....ovvveeeeeeieeee e, B9 FR 16912 ..o May 10, 1974.
Hillsborough County:
Antrim Town ......oooovvviiiiiiiieeieeeeeeeees NOV. 1, 1968 ....cevveeeeeeieee e, B9 FR 16912 ..o May 10, 1974.
Merrimack County:
Boscawen TOWN ........ccccvvvevvvnvnnnnnnns NOV. 1, 1968 ....ovvveeeeeeieeee e, B9 FR 16912 ..o May 10, 1974.
Rockingham County:
Newington TOwNn .......cccceecveeiineenn. NOV. 1, 1968 ....ovvveeeeeeieeee e, B9 FR 16912 ..o May 10, 1974.
Sullivan County:
Unity TOWN oo NOV. 1, 1968 .....ooeeeieeeeeeeeee e B9 FR 16912 ..o, May 10, 1974.
New York:
Bronx County .......cccoceivieniieiiiennnnnnn Nov. 1, 36 FR 5809 ...coceoevieeeee e Mar. 27, 1971.
Bronx County ........cccceviiveniiniieennen. Nov. 1, A0 FR 43746 oo Sept. 23, 1975.
Kings County .......ccccevveiinencecnnennn. Nov. 1, 36 FR 5809 .....ooociiiiiiiiiieeceee, Mar. 27, 1971.
Kings County ........ Nov. 1, 40 FR 43746 .... .. | Sept. 23, 1975.
New York County Nov. 1, 36 FR 5809 ...cooooeoieeeee e Mar. 27, 1971.
North Carolina:
Anson County ......cccceeveenieenineieene Nov. 1, 30 FR 9897 Aug. 7, 1965.
Beaufort County Nov. 1, 31 FR 5081 ... Mar. 29, 1966.
Bertie County ....... Nov. 1, 30 FR 9897 ... Aug. 7, 1965.
Bladen County .......cccccevvveniiriieeninnne Nov. 1, 31 FR 5081 Mar. 29, 1966.
Camden County .....cccceeveeeieeneenne. Nov. 1, 31 FR 3317 Mar. 2, 1966.
Caswell County ......ccocvevveriienneennne. Nov. 1, 30 FR 9897 ... Aug. 7, 1965.
Chowan County .......cccceveeeieenennne. Nov. 1, 30 FR 9897 ... Aug. 7, 1965.
Cleveland County ........ccccccecevnnenne. Nov. 1, 31 FR 5081 Mar. 29, 1966.
Craven County .......ccccceeveeeieenennne. Nov. 1, 30 FR 9897 Aug. 7, 1965.
Cumberland County ... Nov. 1, 30 FR 9897 ... Aug. 7, 1965.
Edgecombe County .... Nov. 1, 30 FR 9897 ... Aug. 7, 1965.
Franklin County ........cccoceiniiriennnnnne Nov. 1, 30 FR 9897 Aug. 7, 1965.
Gaston County .......cccceevereieenennne. Nov. 1, 31 FR 5081 Mar. 29, 1966.
Gates County .....ccccevevvevveeieeneeene Nov. 1, 30 FR 9897 ... Aug. 7, 1965.
Granville County ........cccocceevieeneenne. Nov. 1, 30 FR 9897 ... Aug. 7, 1965.
Greene County .......ccocceevverieenieenne. Nov. 1, 30 FR 9897 Aug. 7, 1965.
Guilford County ......cccceevieiieeiieneee Nov. 1, 31 FR 5081 Mar. 29, 1966.
Halifax County Nov. 1, 30 FR 9897 ... Aug. 7, 1965.
Harnett County Nov. 1, 31 FR 5081 ... Mar. 29, 1966.
Hertford County .......ccceoveeniiriieennne Nov. 1, 30 FR 9897 Aug. 7, 1965.
Hoke County .....cccoveeiieeenieiieniennn Nov. 1, 30 FR 9897 Aug. 7, 1965.
Jackson County Nov. 1, 40 FR 49422 .... Oct. 22, 1975.
Lee County ....... Nov. 1, 31 FR 5081 ...... .. | Mar. 29, 1966.
Lenoir County ......cccocevvveeniiniieeenene Nov. 1, B0 FR 9897 ..o Aug. 7, 1965.
Martin County ........cccevveenieeiiennnnnn. Nov. 1, BT FR 19 e Jan. 4, 1966.
Nash County .............. Nov. 1, 30 FR 9897 ... Aug. 7, 1965.
Northampton County .. Nov. 1, 30 FR 9897 ... Aug. 7, 1965.
Onslow County .......cceceveveeeriieenieennne. Nov. 1, 30 FR 9897 Aug. 7, 1965.
Pasquotank County ..........ccceeeennen. Nov. 1, 30 FR 9897 Aug. 7, 1965.
Perquimans County .... Nov. 1, 31 FR 3317 ... Mar. 2, 1966.
Person County ........... Nov. 1, 30 FR 9897 ... Aug. 7, 1965.
Pitt County .....cccoevviriiiiiiieeee Nov. 1, 30 FR 9897 Aug. 7, 1965.
Robeson County .......ccccceeveeeiieenenn. Nov. 1, 30 FR 9897 Aug. 7, 1965.
Rockingham County ... Nov. 1, 31 FR 5081 ... Mar. 29, 1966.
Scotland County ......... Nov. 1, 30 FR 9897 ... Aug. 7, 1965.
Union County ......cceveviieeneenieeenene Nov. 1, 31 FR 5081 Mar. 29, 1966.
Vance County ......cccceeveenieenennieeenne Nov. 1, 30 FR 9897 Aug. 7, 1965.
Washington County .... Nov. 1, 31 FR 19 ...... .. | Jan. 4, 1966.
Wayne County ............ Nov. 1, 30 FR 9897 ... Aug. 7, 1965.
Wilson County .......ccocovveiiiiieiinene Nov. 1, 30 FR 9897 Aug. 7, 1965.
South Carolina ........cccccvveeeeiieeecieeeceee, Nov. 1, 30 FR 9897 Aug. 7, 1965.
South Dakota:
Shannon County .......ccccceeeieeieeenne. NOV. 1, 1972 e A1 FR 784 oo Jan. 5, 1976.
Todd County .....ccevrviriiieiieeieciieene Nov. 1, 1972 ..., A1 FR 784 oo Jan. 5, 1976.
TEXAS ieeeieeeieeeeeee e NOV. 1, 1972 e 40 FR 43746 oo Sept. 23, 1975.
Virginia .o.eeeeeeeeeseneseeee e NOV. 1, 1964 ...eveieeeeeeeeeeeee e B0 FR 9897 oo Aug. 7, 1965.

The following political subdivisions in
States subject to statewide coverage are also
covered individually:
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Volume and page Date
Arizona:
Apache County ........cccceevveenevicneene Nov. 36 FR 5809 ...cooooeiiveieeeeeeeceieee e Mar. 27, 1971.
Apache County ... Nov. 40 FR 49422 .... Oct. 22, 1975.
Cochise County ......ccccccevveriieeneennne. Nov. 36 FR 5809 ...cooooeiiveieeeeeeeceieee e Mar. 27, 1971.
Coconino County .......cceevevercvennenne Nov. 36 FR 5809 .....oooiiiiiiiiieeeeee Mar. 27, 1971.
Coconino County .......ccccceercveeneeenne. Nov. 40 FR 49422 .... Oct. 22, 1975.
Mohave County ........cccecervrceennenen. Nov. 36 FR 5809 ...... Mar. 27, 1971.
Navajo County .......cccccevevvenveriieeninene Nov. 36 FR 5809 ...... Mar. 27, 1971.
Navajo County ......cccoevrveererieennennen. Nov. 40 FR 49422 ..o, Oct. 22, 1975.
Pima County ......cccoeveviiiiiniiiieeee Nov. 36 FR 5809 ...cooooeeivieeeeeeeeciieee e Mar. 27, 1971.
Pinal County .......ccecvvvriiniiecice. Nov. 36 FR 5809 .....coociiiiiiiiiececeeee, Mar. 27, 1971.
Pinal County .....ccccoevveviiiiniieieee Nov. 40 FR 49422 ...t Oct. 22, 1975
Santa Cruz County .......cccecvrcvernenne Nov. 36 FR 5809 .....ooocviiiiiiiieeeeeee Mar. 27, 1971.
Yuma County ......ccceevveviiiiieiinnnne Nov. B1FR982 ..o, Jan. 25, 1966.

The Voting Section maintains a current list
of those jurisdictions that have maintained
successful declaratory judgments from the
United States District Court for the District of
Columbia pursuant to section 4 of the Act on
its Web site at http://www.justice.gov/crt/
voting.

Dated: May 27, 2010.

Eric H. Holder, Jr.,

Attorney General.

[FR Doc. 2010-13393 Filed 6-10-10; 8:45 am]
BILLING CODE 4410-13-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AN49

Payment or Reimbursement for
Emergency Treatment Furnished by
Non-VA Providers in Non-VA Facilities
to Certain Veterans With Service-
Connected or Nonservice-Connected
Disabilities

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) is proposing to amend its
regulations concerning emergency
hospital care and medical services
provided to eligible veterans for service-
connected and nonservice-connected
conditions at non-VA facilities as a
result of the amendments made by
section 402 of the Veterans’ Mental
Health and Other Care Improvements
Act of 2008. These amendments would
require VA payment for emergency
treatment of eligible veterans at non-VA
facilities and expand the circumstances
under which payment for such
treatment is authorized. In addition,
these amendments would make
nonsubstantive technical changes such
as correcting grammatical errors and
updating obsolete citations.

DATES: Comments must be received by
VA on or before August 10, 2010.

ADDRESSES: Written comments may be
submitted through http://
www.regulations.gov; by mail or hand-
delivery to the Director, Regulations
Management (02REG), Department of
Veterans Affairs, 810 Vermont Ave.,
NW., Room 1068, Washington, DC
20420; or by fax to (202) 273-9026.
Comments should indicate that they are
submitted in response to “RIN 2900—
AN49-Payment or Reimbursement for
Emergency Treatment Furnished by
Non-VA Providers in Non-VA facilities
to Certain Veterans with Service-
connected or Nonservice-connected
Disabilities.” Copies of comments
received will be available for public
inspection in the Office of Regulation
Policy and Management, Room 1063B,
between the hours of 8 a.m. and 4:30
p-m. Monday through Friday (except
holidays). Please call (202) 461-4902 for
an appointment. (This is not a toll-free
number.) In addition, during the
comment period, comments may be
viewed online through the Federal
Docket Management System (FDMS) at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Joseph Duran, Policy Specialist, VHA
CBO Fee Program Office, VHA Chief
Business Office, Department of Veterans
Affairs, P.O. Box 469066, Denver, CO
80246. Telephone (303) 398-5191. (This
is not a toll-free number.)

SUPPLEMENTARY INFORMATION: Sections
1725 and 1728 of title 38, United States
Code, authorize the Secretary of
Veterans Affairs to reimburse eligible
veterans for costs related to non-VA
emergency treatment furnished at non-
VA facilities, or to pay providers
directly for such costs. Specifically,
section 1725 authorizes reimbursement
for emergency treatment for eligible
veterans with nonservice-connected
conditions. In contrast, section 1728

authorizes reimbursement for
emergency treatment for eligible
veterans with service-connected
conditions. These statutory provisions
are implemented at 38 CFR 17.1000
through 17.1008 for nonservice-
connected conditions, and at 38 CFR
17.120 and 17.121 for service-connected
conditions. Sometimes a veteran will
require continued, non-emergent
treatment after the veteran’s medical
condition is stabilized. However, until
recently VA was not authorized to
reimburse or pay for treatment provided
after “the veteran can be transferred
safely to a [VA] facility or other Federal
facility.” 38 U.S.C. 1725(f)(1)(C) (2007).
Thus, if no such facility could
immediately accept the transfer, VA was
unable to provide payment to the
veteran or medical provider for services
rendered beyond the point the veteran
was determined to be stable.

On October 10, 2008, the Veterans’
Mental Health and Other Care
Improvements Act of 2008, Public Law
110-387, was enacted. Section 402 of
Public Law 110-387 amended the
definition of “emergency treatment” in
section1725(f)(1), extending VA’s
payment authority until “such time as
the veteran can be transferred safely to
a [VA] facility or other Federal facility
and such facility is capable of accepting
such transfer,” or until such transfer was
accepted, so long as the non-VA facility
“made and documented reasonable
attempts to transfer the veteran to a [VA]
facility or other Federal facility.”
Section 402(a)(1) amended section
1725(a)(1) by striking the term “may
reimburse” and inserting “shall
reimburse” in its place. This change
would require VA to reimburse the
covered costs for emergency care
received at non-VA facilities for eligible
veterans, rather than at the discretion of
the Secretary.

Section 402(b) of Public Law 110-387
amended 38 U.S.C. 1728(a). First,
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section 402(b)(1) authorized VA to
reimburse or pay for “customary and
usual charges of emergency treatment”
when a veteran makes payment directly
to the provider of non-VA emergency
care from sources other than VA,
whereas the statute had previously
authorized reimbursement for “the
reasonable value of such care or
services.” This amendment relates to the
amount of payment and will be the
subject of another rulemaking. Second,
section 402(b)(3) made the definition of
“emergency treatment” in section
1725(f)(1) applicable to section 1728. As
described above, the definition of
emergency treatment now includes care
or services furnished until “such time as
the veteran can be transferred safely to

a [VA] facility or other Federal facility
and such facility is capable of accepting
such transfer,” or until such transfer was
accepted, so long as the non-VA facility
“made and documented reasonable
attempts to transfer the veteran to a [VA]
facility or other Federal facility.”

This proposed rule would amend the
following VA regulations to comply
with the amendments made to 38 U.S.C.
1725 and 1728, and would make
technical changes such as correcting
grammatical errors and updating
obsolete regulatory citations: 38 CFR
17.120,17.121, 17.1002, 17.1005,
17.1006, and 17.1008.

We propose to amend 38 CFR 17.120
by renaming it, “Payment or
reimbursement for emergency treatment
furnished by non-VA providers to
certain veterans with service-connected
disabilities.” This new heading would
clarify that this section covers only
eligible veterans who have service-
connected disabilities. This is a
nonsubstantive change made only to
improve the clarity of our regulations.
We also propose to amend the
introductory text of § 17.120 by striking
“may be paid” and replacing it with
“will be paid.” This amendment reflects
the amendment made to 38 U.S.C.
1728(a) by section 402(b)(1), requiring
VA to reimburse the covered costs. In
addition, we propose to revise
§ 17.120(a) by striking the terms “care”
and “medical services” and the phrase
“care or services” in the places they
occur, and replacing them with the term
“emergency treatment.” This
amendment would reflect the change
made by section 402(b)(1), which
replaced the term “hospital care or
medical services” in section 1728(a)
with the term “emergency treatment.”

We propose to revise § 17.120(b) to
replace the former standard for
determining the existence of a medical
emergency with the “prudent layperson”
standard. Section 402(b)(3) added a new

paragraph (c) to section 1728, which
states that the term “emergency
treatment,” for the purposes of section
1728, “has the meaning given such term
in [38 U.S.C.] 1725(f)(1).” Under section
1725(f)(1)(B), emergency treatment
means medical care furnished “in a
medical emergency of such nature that
a prudent layperson reasonably expects
that delay in seeking immediate medical
attention would be hazardous to life or
health.” In addition, we propose to add
clarifying language regarding the
“prudent layperson standard” derived
from current 38 CFR 17.1002(b), the
regulation that implements section
1725(f)(1), which, again, is now the
statutory authority for the definition of
“emergency treatment” for both
nonservice-connected and service-
connected eligible veterans.

We also propose several amendments
to 38 CFR 17.121 in order to implement
section 402 and reorganize and clarify
existing provisions. Our proposed
substantive changes to § 17.121 are
described below.

We propose to strike the phrase
“emergency hospital care and medical
services” in all places it occurs in
§17.121 and replace it with the term
“emergency treatment,” for consistency
with the defined term in section
1725(f)(1). We also propose to amend
§17.121 to include the provisions in
section 402(a)(2) authorizing
reimbursement of non-emergent
treatment in certain circumstances. This
revision would authorize VA to pay or
reimburse for the costs of continued,
non-emergent treatment furnished to
eligible veterans beyond the point of
stabilization if both “the non-VA facility
notified VA at the time that the veteran
could be safely transferred” but the
transfer was not accepted and “the non-
VA facility made and documented
reasonable attempts to transfer the
veteran to a VA facility (or other Federal
facility with which VA has an
agreement to furnish health care
services for veterans).”

Proposed §17.121(a) would establish
the clinical decision maker as the
designated VA clinician at the VA
facility for purposes of payments or
reimbursement of costs under the
proposed rule. Although not required by
Public Law 110-387, this change adopts
similar customary practice utilized in
the health care industry. In the health
care industry, it is customary practice to
utilize the services of health care
professionals, such as nurses, for
purposes of clinical review. For this
reason, establishing the clinical decision
maker as a “designated VA clinician”
would align VA with customary health
care industry practice (see Utilization

Review Accreditation Commission) as
well as promote greater efficiency in the
use of VA physician services.

Proposed §17.121(b)(2) would define
a reasonable attempt to mean contact
with the local VA facility’s transfer
coordinator, administrative officer of the
day, or designated staff in the facility
responsible for accepting transfer of
patients, and would require
documentation of such contact in the
veteran’s progress/physicians’ notes,
discharge summary, or other applicable
medical record for that episode of care.
It is VA’s expectation that
documentation within the applicable
medical record represents standard
business practice throughout the health
care industry. Additionally, by
regulating the contact and
documentation requirements in this
way, potentially eligible veterans would
be appropriately afforded ample
opportunity to qualify for this expanded
benefit.

Based on the nature of the
amendments made by section 402, we
interpret Congress’s intent to be that
payment for continued non-emergent
non-VA care be limited only to those
circumstances where a VA or Federal
facility with which VA has an
agreement to provide care are
unavailable to provide treatment. As
such, we would clarify § 17.121(c) to
state that in the event that a stabilized
veteran refuses transfer to an available
VA or Federal facility with which VA
has an agreement to provide care, we
would limit VA payment for an
otherwise eligible veteran to the point of
stability as determined by a VA
clinician.

Finally, we propose to amend the
authority citation for §17.121 to be
consistent with the authority citation for
§17.120.

With respect to reimbursement for
eligible veterans with nonservice-
connected conditions, the introductory
text of 38 CFR 17.1002 would be
amended by striking “may” in the first
paragraph and replacing it with “will.”
This amendment would reflect the
amendment made to section 1725(a)(1)
by section 402(a)(1), requiring VA to
reimburse the covered costs. Section
17.1002(d) would be removed and
paragraphs (e) through (i) would be
redesignated as paragraphs (d) through
(h).

Proposed paragraph (c) of § 17.1005
would implement the provisions of
section 402(b)(3), allowing for
reimbursement of non-emergent
treatment in certain circumstances. In
addition, proposed paragraph (c)
includes nonsubstantive language
changes for clarity purposes. Based on
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the nature of the amendments made by
section 402, we interpret Congress’s
intent to be that payment for continued
non-emergent non-VA care be limited
only to those circumstances where a VA
or Federal facility with which VA has
an agreement to provide care are
unavailable to provide treatment. As
such, proposed paragraph (d) of
§17.1005 would be inserted after the
newly added paragraph (c) and would
limit VA payment for non-VA
emergency treatment when a stabilized
veteran who is in need of continued
non-emergent treatment refuses transfer
to a VA or other Federal facility with
which VA has an agreement. When a
stabilized veteran refuses transfer to an
available VA or other Federal facility
with which VA has an agreement to
furnish health care services for veterans,
VA authorization for payment would be
limited to the point of stability.

We propose to amend § 17.1006 to
update clinical decision maker
terminology consistent with the
proposed amendment to § 17.121(a)
described above. Currently listed as “the
Fee Service Review Physician or
equivalent officer,” we would change
this term to “the designated VA
clinician.”

Finally, we propose to amend
§17.1008 to add, after “emergency
treatment” and before “shall,” the
following: “and any non-emergent
hospital care that is authorized under
§ 17.1005(c) of this part.” This statement
would update § 17.1008 to comply with
the new provisions added by section
402.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in an
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This proposed rule would
have no such effect on State, local, and
tribal governments, or on the private
sector.

Paperwork Reduction Act

This action contains no provisions
constituting a collection of information
under the Paperwork Reduction Act (44
U.S.C. 3501 et seq.).

Executive Order 12866

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize

net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). The
Executive Order classifies a “significant
regulatory action,” requiring review by
the Office of Management and Budget
(OMB) unless OMB waives such review,
as any regulatory action that is likely to
result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

The economic, interagency,
budgetary, legal, and policy
implications of this proposed rule have
been examined and it has been
determined to be a significant regulatory
action under the Executive Order
because it is likely to result in a rule that
may raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq. This
proposed rule will not cause a
significant economic impact on health
care providers, suppliers, or entities
since only a small portion of the
business of such entities concerns VA
beneficiaries. Therefore, pursuant to 5
U.S.C. 605(b), this proposed amendment
is exempt from the initial and final
regulatory flexibility analysis
requirements of sections 603 and 604.

Catalog of Federal Domestic Assistance
Numbers

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
64.009, Veterans Medical Care Benefits;
64.010, Veterans Nursing Home Care;
and 64.011, Veterans Dental Care.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. John
R. Gingrich, Chief of Staff, approved this
document on February 3, 2010, for
publication.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs—health,
Grant programs—Veterans, Health care,
Health facilities, Health professions,
Health records, Homeless, Medical and
dental schools, Medical devices,
Medical research, Mental health
programs, Nursing homes, Philippines,
Reporting and recordkeeping
requirements, Scholarships and
fellowships, Travel and transportation
expenses, Veterans.

Approved: June 8, 2010.
Robert C. McFetridge,

Director of Regulation Policy and
Management, Office of the General Counsel.

For the reasons set forth in the
preamble, VA proposes to amend 38
CFR part 17 as follows:

PART 17—MEDICAL

1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, 1721, and as
noted in specific sections.

2. Amend §17.120 by:

a. Revising the section heading.

b. In the introductory text, removing
“may be paid” and adding, in its place,
“will be paid”, removing “care” and
adding, in its place, “emergency
treatment”, and removing “medical
services” and adding, in its place,
“emergency treatment”.

c. Revising paragraph (a) introductory
text.

d. In paragraph (a)(3), removing
“United State” and adding, in its place,
“United States” and adding the word
“or” at the end of paragraph (a)(3).

e. In paragraph (a)(4), removing
“§17.48(j); and” and adding, in its
place,” §17.47(i);”.

f. Revising paragraph (b).

The revisions read as follows:

§17.120 Payment or reimbursement for
emergency treatment furnished by non-VA
providers to certain veterans with service-
connected disabilities.

* * * * *
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(a) For veterans with service
connected disabilities. Emergency
treatment not previously authorized was
rendered to a veteran in need of such
emergency treatment:

* * * * *

(b) In a medical emergency.
Emergency treatment, not previously
authorized, including ambulance
services, was rendered in a medical
emergency of such nature that a prudent
layperson would have reasonably
expected that delay in seeking
immediate medical attention would
have been hazardous to life or health
(this standard is met by an emergency
medical condition manifesting itself by
acute symptoms of sufficient severity
(including severe pain) that a prudent
layperson who possesses an average
knowledge of health and medicine
could reasonably expect the absence of
immediate medical attention to result in
placing the health of the individual in
serious jeopardy, serious impairment to
bodily functions, or serious dysfunction
of any bodily organ or part); and
* * * * *

3. Section 17.121 is revised to read as
follows:

§17.121 Limitations on payment or
reimbursement of the costs of emergency
treatment not previously authorized.

(a) Emergency Treatment. Except as
provided in paragraph (b) of this
section, VA will not approve claims for
payment or reimbursement of the costs
of emergency treatment not previously
authorized for any period beyond the
date on which the medical emergency
ended. For the purpose of payment or
reimbursement of the expense of
emergency treatment not previously
authorized, VA considers that an
emergency ends when the designated
VA clinician at the VA facility has
determined that, based on sound
medical judgment, a veteran:

(1) Who received emergency
treatment could have been transferred
from the non-VA facility to a VA
medical center for continuation of
treatment for the disability, or

(2) Who received emergency
treatment could have reported to a VA
medical center for continuation of
treatment for the disability.

(b) Continued non-emergent
treatment. Claims for payment or
reimbursement of the costs of
emergency treatment not previously
authorized may only be made for
continued, non-emergent treatment, if:

(1) The non-VA facility notified VA at
the time the veteran could be safely
transferred to a VA facility (or other
Federal facility with which VA has an
agreement to furnish health care

services for veterans), and the transfer of
the veteran was not accepted; and

(2) The non-VA facility made and
documented reasonable attempts to
request transfer of the veteran to a VA
facility (or to another Federal facility
with which VA has an agreement to
furnish health care services for
veterans), which means that the non-VA
facility contacted either the VA Transfer
Coordinator, Administrative Officer of
the Day, or designated staff responsible
for accepting transfer of patients, at a
local VA (or other Federal facility) and
documented such contact in the
veteran’s progress/physicians’ notes,
discharge summary, or other applicable
medical record.

(c) Refusal of transfer. If a stabilized
veteran who requires continued non-
emergent treatment refuses to be
transferred to an available VA facility
(or other Federal facility with which VA
has an agreement to furnish health care
services for veterans), VA will make
payment or reimbursement only for the
expenses related to the initial evaluation
and the emergency treatment furnished
to the veteran up to the point of
stabilization, as set forth in paragraph
(a) of this section.

(Authority: 38 U.S.C. 1724, 1728, 7304)

4. Amend §17.1002 by:

a. Revising the introductory text.

b. Removing paragraph (d).

c. Redesignating paragraphs (e)
through (i) as new paragraphs (d)
through (h) respectively.

The revision reads as follows:

§17.1002 Substantive conditions for
payment or reimbursement.

Payment or reimbursement under 38
U.S.C. 1725 for emergency treatment
will be made only if all of the following
conditions are met:

* * * * *

5.In §17.1005, revise paragraph (b)
and add paragraphs (c) and (d) as
follows:

§17.1005 Payment limitations.
* * * * *

(b) Except as provided in paragraph
(c) of this section, VA will not approve
claims for payment or reimbursement of
the costs of emergency treatment not
previously authorized for any period
beyond the date on which the medical
emergency ended. For the purpose of
payment or reimbursement of the
expense of emergency treatment not
previously authorized, VA considers
that an emergency ends when the
designated VA clinician at the VA
facility has determined that, based on
sound medical judgment, a veteran:

(1) Who received emergency
treatment could have been transferred

from the non-VA facility to a VA
medical center for continuation of
treatment for the disability, or

(2) Who received emergency
treatment could have reported to a VA
medical center for continuation of
treatment for the disability.

(c) Claims for payment or
reimbursement of the costs of
emergency treatment not previously
authorized may only be made for
continued, non-emergent treatment, if:

(1) The non-VA facility notified VA at
the time the veteran could be safely
transferred to a VA facility (or other
Federal facility with which VA has an
agreement to furnish health care
services for veterans) and the transfer of
the veteran was not accepted, and

(2) The non-VA facility made and
documented reasonable attempts to
request transfer of the veteran to VA (or
to another Federal facility with which
VA has an agreement to furnish health
care services for veterans), which means
that the non-VA facility contacted either
the VA Transfer Coordinator,
Administrative Officer of the Day, or
designated staff responsible for
accepting transfer of patients at a local
VA (or other Federal facility) and
documented such contact in the
veteran’s progress/physicians’ notes,
discharge summary, or other applicable
medical record.

(d) If a stabilized veteran who requires
continued non-emergent treatment
refuses to be transferred to an available
VA facility (or other Federal facility
with which VA has an agreement to
furnish health care services for
veterans), VA will make payment or
reimbursement only for the expenses
related to the initial evaluation and the
emergency treatment furnished to the
veteran up to the point of stabilization
as set forth in paragraph (a) of this
section.

* * * * *

§17.1006 [Amended]

6. Amend § 17.1006 by removing “Fee
Service Review Physician or equivalent
officer” and adding, in its place,
“designated VA clinician”.

§17.1008 [Amended]

7. Amend § 17.1008 by removing
“treatment” in both places it appears,
and adding, in each place, “treatment
and any non-emergent treatment that is
authorized under § 17.1005(c) of this
part”.

[FR Doc. 2010-14110 Filed 6-10-10; 8:45 am]
BILLING CODE P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06—-OAR-2006-0132; FRL-9161-1]

Extension of Public Comment Period
for Proposed Rule on the Approval and
Promulgation of Implementation Plans;
Texas; Excess Emissions During
Startup, Shutdown, Maintenance, and
Malfunction Activities

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Extension of public comment
period.

SUMMARY: The EPA is announcing a 14-
day extension of the public comment
period for the proposed “Approval and
Promulgation of Implementation Plans;
Texas; Excess Emissions During Startup,
Shutdown, Maintenance, and
Malfunction Activities.” As initially
published in the Federal Register on
May 13, 2010 (75 FR 26892), written
comments on the proposal for
rulemaking were to be submitted to EPA
on or before June 14, 2010 (a 30-day
public comment period). Since
publication, EPA has received requests
for additional time to submit comments.
Therefore, the public comment period
will now end on June 28, 2010. This
extension is time-limited because the
rule has to be finalized by October 31,
2010 under the terms of a settlement
agreement.

DATES: The public comment period for
this proposed rule is extended until
June 28, 2010.

FOR FURTHER INFORMATION CONTACT: Mr.
Alan Shar, Air Planning Section (6PD—
L), Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—-2733, telephone
(214) 665-6691, fax (214) 665—7263, e-
mail address shar.alan@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Extension of Public Comment Period

The proposed rule was signed on May
5, 2010, and published in the Federal
Register on May 13, 2010 (75 FR 26892).
The EPA has received requests for
additional time to comment on the
proposal. Since the 30-day public
comment period would have concluded
on June 14, 2010, EPA has decided to
extend the comment period until June
28, 2010. This extension is time-limited
because the rule must be finalized by
October 31, 2010 under the terms of a
settlement agreement.

B. How can I get copies of this document
and other related information?

1. Docket. The EPA has established a
docket for this action under Docket ID
No. EPA-R06—-OAR-2006-0132.
Publicly available docket materials are
available either electronically through
http://www.regulations.gov or in hard
copy at the Air Planning Section (6PD—
L), Environmental Protection Agency,
1445 Ross Avenue, Suite 700, Dallas,
Texas 75202—-2733. The file will be
made available by appointment for
public inspection in the Region 6 FOIA
Review Room between the hours of 8:30
a.m. and 4:30 p.m. weekdays except for
legal holidays. Contact the person listed
in the FOR FURTHER INFORMATION
CONTACT paragraph below to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. There will
be a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas 75202—
2733.

2. Electronic Access. You may access
this Federal Register document
electronically through the http://
www.gpoaccess.gov/fr/index.html. Also,
the proposed rulemaking was published
in the Federal Register on May 13, 2010
and is available at http://
edocket.access.gpo.gov/2010/
2010-11429.htm.

Dated: June 3, 2010.
Lawrence E. Starfield,
Acting Regional Administrator, Region 6.
[FR Doc. 2010-14094 Filed 6-10—10; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 15
[ET Docket No. 10-97; FCC 10-77]

Unlicensed Personal Communications
Services Devices in the 1920-1930
MHz Band

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In this document the
Commission proposes changes to its
rules to enable Unlicensed Personal
Communications Service (UPCS)
devices operating in the 1920-1930
MHz band (known as the UPCS band) to
make more efficient use of this
spectrum. This action is taken in
response to a Petition for Rulemaking
filed by the Digital Enhanced Cordless

Telecommunications Forum (DECT), an
association that promotes digital
cordless radio technology for short-
distance voice and data applications.
The current rules prevent UPCS devices
from accessing channels where a certain
level of radio noise is detected, even
though those channels remain usable.
The proposed rule changes would adjust
the radio noise level at which a channel
would be deemed usable.

DATES: Comments must be filed on or
before July 12, 2010, and reply
comments must be filed on or before
July 26, 2010.

FOR FURTHER INFORMATION CONTACT:
Patrick Forster, Office of Engineering
and Technology, (202) 418-7061,
e-mail: Patrick.Forster@fcc.gov,

TTY (202) 418-2989.

ADDRESSES: You may submit comments,
identified by ET Docket No. 10-97, by
any of the following methods:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s Web site:http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

e E-mail: [Optional: Include the E-
mail address only if you plan to accept
comments from the general public].
Include the docket number(s) in the
subject line of the message.

e Mail: [Optional: Include the mailing
address for paper, disk or CD-ROM
submissions needed/requested by your
Bureau or Office. Do not include the
Office of the Secretary’s mailing address
here.]

e People With Disabilities: Contact
the FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by e-mail: FCC504@fcc.gov
or phone: 202-418-0530 or TTY: 202—
418-0432.

For detailed instructions for submitting
comments and additional information
on the rulemaking process, see the
SUPPLEMENTARY INFORMATION of this
document.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, ET Docket No.
10-97, FCC 10-77, adopted May 4,
2010, and released May 6, 2010. The full
text of this document is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room CY-A257), 445 12th
Street, SW., Washington, DC 20554. The
complete text of this document also may
be purchased from the Commission’s
copy contractor, Best Copy and Printing,
Inc., 445 12th Street, SW., Room CY-
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B402, Washington, DC 20554. The full
text may also be downloaded at:
www.fcc.gov.Pursuant to §§1.415 and
1.419 of the Commission’s rules, 47 CFR
1.415, 1.419, interested parties may file
comments and reply comments on or
before the dates indicated on the first
page of this document. Comments may
be filed using: (1) The Commission’s
Electronic Comment Filing System
(ECFS), (2) the Federal Government’s
eRulemaking Portal, or (3) by filing
paper copies. See Electronic Filing of
Documents in Rulemaking Proceedings,
63 FR 24121 (1998).

e Electronic Filers: Comments may be
filed electronically using the Internet by
accessing the ECFS: http://
fjallfoss.fcc.gov/ecfs2/ or the Federal
eRulemaking Portal: http://
www.regulations.gov.

e Paper Filers: Parties who choose to
file by paper must file an original and
four copies of each filing. If more than
one docket or rulemaking number
appears in the caption of this
proceeding, filers must submit two
additional copies for each additional
docket or rulemaking number.

Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

¢ All hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th St., SW., Room TW-A325,
Washington, DC 20554. The filing hours
are 8 a.m. to 7 p.m. All hand deliveries
must be held together with rubber bands
or fasteners. Any envelopes must be
disposed of before entering the building.

e Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

e U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street, SW.,
Washington, DC 20554.

People With Disabilities: To request
materials in accessible formats for
people with disabilities (braille, large
print, electronic files, audio format),
send an e-mail to fcc504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty).

Summary of Notice of Proposed
Rulemaking

1. In the Notice of Proposed Rule
Making (NPRM), the Commission

proposes to amend part 15 of the Rules
to enable Unlicensed Personal
Communications Service (UPCS)
devices operating in the 1920-1930
MHz band (known as the UPCS band) to
make more efficient use of this
spectrum. The Commission takes this
action in response to a Petition for
Rulemaking filed by the Digital
Enhanced Cordless
Telecommunications Forum (DECT), an
association that promotes digital
cordless radio technology for short-
distance voice and data applications.
The current rules prevent UPCS devices
from accessing channels where a certain
level of radio noise is detected, even
though those channels remain usable.
The proposed rule changes would adjust
the radio noise level at which a channel
would be deemed usable.

2. In its petition for rulemaking, DECT
requested that the Commission modify
part 15 of its rules to either eliminate or
increase the least-interfered channel
monitoring threshold and to reduce the
number of channels a UPCS device must
use and monitor in order to operate
under the least-interfered channel
access method. The least-interfered
channel monitoring threshold is the
radio noise level that a UPCS device
must monitor to determine whether
there is a channel available on which to
transmit. Specifically, DECT proposed
that the Commission amend
§15.323(c)(5) of the Rules to: (1)
Eliminate the least-interfered channel
monitoring threshold or, alternatively,
to increase the threshold from 50
decibels (dB) above thermal noise to 65
dB above thermal noise; and (2) reduce
from 40 to 20 channels the number of
duplex system access channels that a
UPCS device must use and monitor in
order to operate under the least-
interfered channel access method. As
described by DECT, a UPCS device
without a least-interfered channel
monitoring threshold would survey the
required minimum number of channels
and transmit on the channels with the
lowest power. According to DECT, if the
least-interfered channel monitoring
threshold is eliminated or increased, a
UPCS device would be able to access
channels that are actually usable for
communication but that cannot be
accessed under the existing 50 dB above
thermal noise threshold. DECT also
indicates that if the number of channels
a UPCS device must use and monitor is
reduced from 40 to 20 channels,
broadband UPCS devices that use fewer
than 40 channels (i.e., that use wider
bandwidth channels) will be permitted
to use the least-interfered channel
access method and won’t be restricted to

using only channels with a signal level
less than 30 dB above thermal noise.
DECT states that neither of these
changes will cause interference to
adjacent-band Advanced Wireless
Service (AWS) and PCS services.

3. DECT claims that its requested part
15 rule changes would also limit the
potential for 1915-1920 MHz-band
mobile transmitters’ out-of-band
emissions to restrict UPCS devices’ use
of the UPCS band once operations begin
in the 1915-1920 MHz band.

4. The Commission specifically
proposes to revise § 15.323 of our rules
to increase least-interfered channel
monitoring threshold. The Commission
also proposes to reduce from 40 to 20
channels the number of duplex system
access channels that a UPCS device
must monitor and use under the least-
interfered channel access method. The
proposed changes would increase the
number of channels that could be used
by UPCS devices, particularly those
devices designed to transmit on wider
bandwidth channels, and thus facilitate
the introduction of unlicensed devices
capable of providing access to
broadband services in the 1920-1930
MHz band. The Commission requests
comment on these proposals.

5. The Commission Eelieves there is
merit to DECT’s requests to increase the
UPCS least-interfered channel
monitoring threshold and to reduce the
number of channels that a UPCS device
must monitor and use in order to use
the least-interfered channel access
method. The Commission is persuaded
that the requested modifications would
have substantive benefits for users of
devices that operate in the UPCS band
and promote more efficient use of the
UPCS-band spectrum. Therefore, it
proposes to modify the UPCS Rules as
DECT requested. The Commission notes
that its previous modifications to the
UPCS-band operating rules to widen the
maximum allowed bandwidth and
permit asynchronous operations
together with isochronous operations in
the 1920-1930 MHz band have resulted
in significantly more use of the UPCS
band. It believes these changes that
DECT has requested are likely to
produce analogous results. In particular,
the Commission believes that the
proposed rule modifications would
facilitate the development of unlicensed
devices capable of providing access to
broadband services.

6. The Commission proposes to
modify § 15.323 to specify a least-
interfered channel monitoring threshold
of 65 dB above thermal noise, as
reflected in the proposed rules set forth
in Appendix A of the NPRM. It believes
this action would serve the public
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interest by allowing more devices to
access usable channels and thereby
increasing the utilization of the UPCS
band. The Commission agrees with
DECT that increasing this threshold
would allow UPCS devices to transmit
on channels that currently are restricted
from use under the existing 50 dB above
thermal noise threshold, but that are
actually acceptable for use.

7. The Commission observed that the
least-interfered channel monitoring
threshold level used in one UPCS
system could affect the range and
channel availability of other UPCS
systems. The absence of a least-
interfered channel monitoring
threshold—where a UPCS device would
survey the required minimum number
of channels and transmit on the
channels with the lowest power and an
alternative approach suggested by
DECT—could require affected systems
to install additional base stations to
mitigate the impact. This scenario could
occur in a small office environment
with different occupants operating
separate systems in close proximity. The
Commission believes that increasing the
least-interfered channel monitoring
threshold to 65 dB above thermal noise
is preferable to DECT’s alternative
proposal to eliminate the threshold and
strikes an appropriate balance. The
Commission believes that maintaining a
specific least-interfered channel
monitoring threshold would limit the
potential for one UPCS system’s devices
to restrict the range and access to
channels of another UPCS system’s
devices and avoid undue congestion in
the UPCS band.

8. At the same time, an increase in the
least-interfered channel monitoring
threshold would increase the utilization
of the UPCS band and reduce UPCS
system infrastructure costs. The
Commission noted that DECT states that
a threshold increase to 65 dB above
thermal noise would increase the
utilization of the UPCS band by over 60
percent. Also, as DECT states, although
a threshold of 50 dB above thermal
noise optimizes the range of UPCS
devices, an increase in the monitoring
threshold from 50 to 65 dB above
thermal noise would allow
manufacturers to optimize their systems
for density of devices rather than range,
depending on the needs of users. As a
result, this would allow more UPCS
devices to be used within close
proximity of one another, such as in
adjacent cubicles in an office
environment. Although each device
would lose some range in such a
scenario due to the density of spectral
use, any decrease in range would likely
have little effect on users because the

devices in such dense systems typically
operate just a short distance from the
nearest base station. The Commission
also believes that a least-interfered
channel monitoring threshold of 65 dB
above thermal noise would help limit
the potential for in-band and out-of-
band interference, facilitate efficient use
of the UPCS spectrum, and permit all
users to access the available spectrum
on a shared basis. The Commission
seeks comment on this proposal. It also
seeks comment on our observations
with respect to the selection of 65 dB
above thermal noise as the monitoring
threshold and whether some alternative
value or elimination of the threshold
would be more appropriate.

9. Because all UPCS devices would
continue to operate using a listen-
before-talk protocol, they will not
interfere with each other once a device
is transmitting on a channel.
Furthermore, because UPCS devices all
operate at relatively low power levels,
two devices would need to be within
less than 1 foot of each other to impact
one another. Consequently, the
Commission believes the probability of
interference occurring among UPCS
devices operating under the proposed
monitoring threshold or between such
devices and those operating under the
current monitoring threshold will
remain low. In addition, although an
increase in the least-interfered channel
threshold could, in some cases, result in
an increased number of UPCS devices
simultaneously operating in a given
location, they would be operating with
relatively low peak transmitter power
and out-of-band emissions limits. Thus,
the Commission believes the potential
for harmful interference to nearby
relatively higher-power AWS and PCS
devices (either fixed or mobile)
receiving in the adjacent 1915-1920 and
1930-1990 MHz bands, respectively,
will not be significantly increased in
such cases. The Commission seeks
comment on these observations.

10. The Commission also proposes to
modify rule § 15.323 to reduce from 40
to 20 channels the number of channels
that a UPCS device must monitor and
use in order to operate under the least-
interfered channel access method in the
1920-1930 MHz band, as reflected in
the proposed rules set forth in
Appendix A in the NPRM. Such action
would appear to serve the public
interest by allowing state-of-the-art
UPCS devices that can provide
broadband services, but using fewer
than 40 channels, to operate under the
least-interfered channel access method
and access channels with a higher signal
level, if available. DECT states that
halving the number of monitored and

used channels is justified by the
Commission’s previous decision to
double the maximum allowed UPCS
channel bandwidth from 1.25 to 2.5
megahertz. It also indicates that there
are now UPCS devices operating with
up to five 2-megahertz-wide channels
that provide more advanced state-of-the-
art broadband services. When these
wider channels are subdivided,
however, fewer access channels are
available to satisfy the current minimum
number of channels to be monitored
under the least-interfered channel rule.
Devices that can support access to
broadband services but use fewer than
40 channels are thus limited to using
channels with a signal level less than 30
dB above thermal noise. Consequently,
these devices’ access to the UPCS band
is severely limited in many instances,
especially in areas of high use of UPCS
devices. Reducing the number of
monitored channels would increase the
utilization of the UPCS band by
allowing wider-bandwidth devices to
access channels that are usable under
the least-interfered channel access
criteria. Also, if the number of channels
that must be monitored and used is
reduced so that wider-bandwidth
devices’ access to channels is
unrestricted, the ability of these devices
to have higher throughputs (i.e., data
rates) could help to improve the
efficiency of the UPCS band. In
addition, maintaining a requirement for
UPCS devices to monitor and use at
least 20 channels would enable all users
to have equal access to the available
spectrum on a shared basis. The
Commission seeks comment on this
proposal.

11. DECT filed comments on the
AWS-2/AWS-3 Service Rules FNPRM,
expressing concern about the potential
for the out-of-band emissions limit
proposed for 1915-1920 MHz-band
mobile transmitters to restrict UPCS
devices’ access to the UPCS band.
Nonetheless, because DECT believes
that its proposed part 15 rule changes
will improve the utilization, quality,
and services of the UPCS band,
especially for new state-of the-art
broadband services, DECT asks that the
Commission not defer action on the
instant petition pending the outcome of
the AWS-2 proceeding. In this NPRM,
the Commission addresses only the
DECT Forum petition for rulemaking of
the part 15 rules for the UPCS band. The
Commission neither solicits comments
on nor makes any decision with respect
to the pending AWS-2 service rules
proceeding.

12. Other Matters. In January 1993,
representatives from a broad range of
UPCS equipment manufacturers created
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the Unlicensed PCS Ad Hoc Committee
for 2 GHz Microwave Transition and
Management (UTAM) to facilitate the
transition of the 1920-1930 MHz band
from fixed microwave radio service use
to UPCS use. UTAM incorporated itself
as a not-for-profit corporation under the
name of UTAM, Inc., in July 1993. In
the Broadband PCS Second Report and
Order, the Commission designated
UTAM, Inc., to coordinate and manage
the transition of the 1920-1930 MHz
band from incumbent fixed microwave
operations to UPCS use. The rules the
Commission adopted to implement this
process were to sunset after a ten-year
period. Because the need for UPCS
devices to protect fixed microwave
incumbents in the 1920-1930 MHz band
sunset on April 4, 2005, on its own
motion, the Commission proposes to
remove § 15.307 of the rules. In
proposing this change, the Commission
notes that with the sunset of the
requirement that UPCS devices protect
fixed microwave incumbents in the
UPCS band, it is no longer necessary to
(1) distinguish between coordinatable
and non-coordinatable UPCS devices
under the equipment authorization
process, as specified in § 15.307(c); (2)
require a coordinatable UPCS device to
incorporate certain coordination
features, as specified in § 15.307(d) and
(e); (3) require UPCS operators to protect
fixed microwave incumbents in the
1920-1930 MHz band, as set forth in

§ 15.307(g); and (4) require a UPCS
device to cease operating upon
relocation until coordination for the
new location is verified by UTAM, Inc.,
as set forth in §15.307(h). Furthermore,
§15.307(a), (b), and (f) of the
Commission’s rules, which respectively
(1) describe UTAM, Inc.’s function; (2)
require each applicant for certification
(i.e., authorization) of a UPCS device to
be a participating member of UTAM,
Inc.; and (3) sets forth that the
requirement for including the disabling
mechanism in a UPCS device would be
discontinued when the Commission
determines that UPCS devices no longer
need to be coordinated, are also no
longer needed. In addition, the
Commission proposes to delete the
UTAM, Inc.-related labeling
requirement in § 15.311, because UPCS
devices are no longer coordinated by
UTAM, Inc. The Commission further
proposes to delete the definitions in

§ 15.303(b) and (e) that were applicable
when UPCS devices were either
coordinatable or non-coordinatable
because these rules are now
unnecessary. The Commission seeks
comment on all of these proposals, and
on any other rules changes that might be

warranted as a result of the sunset of the
transition of the band from incumbent
fixed microwave operations to UPCS
use.

13. The Commission also takes this
opportunity to propose modifications to
certain other UPCS rules to make them
consistent with other changes that have
been made to the rules. In this regard,
it proposes to amend § 15.31(a)(2) to
update the version of the standard by
which UPCS devices must be measured
for compliance with the performance
requirements in part 15 Subpart D of the
rules, and to revise § 15.323(a) to correct
a typographical error in the second
sentence. Also, consistent with the
decision in the AWS Sixth R&0, the
Commission proposes to delete the
definition in § 15.303(i) that was
applicable when asynchronous and
isochronous operations were in separate
sub-bands and to amend §15.319 to
specifically state that both
asynchronous and isochronous
operations are permitted in the 1920—
1930 MHz band. These proposed rule
modifications are reflected in Appendix
A of the NPRM. The Commission seeks
comment on all of these proposals. In
addition, it seeks comment on changes
to any of the other rules regarding UPCS
devices which should be made due to
the kind of errors or intervening events
or developments that we have identified
in this paragraph.

Ordering Clauses

14. Pursuant to sections 1, 2, 4(i), 301,
302, and 303(f) of the Communications
Act of 1934, 47 U.S.C. 151, 152, 154(i),
301, 302a, and 303(f), that this Notice of
Proposed Rulemaking is hereby
adopted.

15. Notice is hereby given of the
proposed regulatory changes described
in this Notice of Proposed Rulemaking,
and that comment is sought on these
proposals.

16. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Notice of Proposed Rulemaking,
including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

Initial Regulatory Flexibility Analysis

17. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA),* the Commission has prepared
this present Initial Regulatory
Flexibility Analysis (IRFA) of the

1See 5 U.S.C. 603. The RFA, see 5 U.S.C. 601—

612, has been amended by the Small Business
Regulatory Enforcement Fairness Act of 1996,
(SBREFA) Public Law 104-121, Title II, 110 Stat.
857 (1996).

possible significant economic impact on
small entities by the policies and rules
proposed in this Notice of Proposed
Rule Making (NPRM). Written public
comments are requested on this IRFA.
Comments must be identified as
responses to the IRFA and must be filed
by the deadlines specified on the first
page of the NPRM. The Commission will
send a copy of the NPRM, including this
IRFA, to the Chief Counsel for Advocacy
of the Small Business Administration
(SBA).2 In addition, the NPRM and
IRFA (or summaries thereof) will be
published in the Federal Register.3

A. Need for, and Objectives of, the
Proposed Rules

18. The NPRM proposes rules and
seeks comment on specific issues
related to the operation of unlicensed
Personal Communications Services
(UPCS) devices operating in the 1920—
1930 MHz band (known as the UPCS
band). The proposals are intended to
improve the utilization of the UPCS
band by increasing access to usable
channels whose use is restricted under
the current rules, by reducing
infrastructure costs through allowing a
greater density of UPCS devices to be
used with fewer base stations, and by
preventing the out-of-band emissions
that have been proposed for Advanced
Wireless Service (AWS) mobile
transmitters in the 1915-1920 MHz from
limiting UPCS devices’ access to the
1920-1930 MHz UPCS band. The
proposals are also designed to allow
UPCS devices that are using fewer that
40 defined channels to use the UPCS
least-interfered channel access method.
Permitting these devices to use the least-
interfered channel access method would
prevent these devices’ access to the
UPCS band from being severely limited.
The NPRM seeks comment on
increasing the least-interfered channel
threshold that UPCS devices must
monitor for when using the least-
interfered channel access method from
50 (dB) above thermal noise to 65 dB
above thermal noise. In addition, the
NPRM seeks comment on reducing from
40 to 20 channels the number of
channels a UPCS device must define
and monitor in order to use the least-
interfered channel access method.

B. Legal Basis

19. This action is authorized under
sections 1, 4(i), 302, 303(f) and (r), 332,
and 337 of the Communications Act of
1934, as amended, 47 U.S.C. 1, 4(i),
154(i), 302a, 303(f) and (r), 332, 337.

2 See 5 U.S.C. 603(a).
3 See 5 U.S.C. 603(a).
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C. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rule Will Apply

20. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted.* The
RFA generally defines the term “small
entity” as having the same meaning as
the terms “small business,” “small
organization,” and “small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term “small business concern”
under the Small Business Act.5 A small
business concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA.6

21. Nationwide, there are a total of
approximately 29.6 million small
businesses, according to the SBA.7 A
“small organization” is generally “any
not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field.”
Nationwide, as of 2002, there were
approximately 1.6 million small
organizations.? The term “small
governmental jurisdiction” is defined
generally as “governments of cities,
towns, townships, villages, school
districts, or special districts, with a
population of less than fifty
thousand.” 10 Census Bureau data for
2002 indicate that there were 87,525
local governmental jurisdictions in the
United States.1* We estimate that, of this
total, 84,377 entities were “small
governmental jurisdictions.” 12 Thus, we

4]d. at 603(b)(3).

55 U.S.C. 601(3) (incorporating by reference the
definition of “small business concern” in 15 U.S.C.
632). Pursuant to the RFA, the statutory definition
of a small business applies “unless an agency, after
consultation with the Office of Advocacy of the
Small Business Administration and after
opportunity for public comment, establishes one or
more definitions of such term which are
appropriate to the activities of the agency and
publishes such definition(s) in the Federal
Register.” 5 U.S.C. 601(3).

6 Small Business Act, 15 U.S.C. 632 (1996).

7 See SBA, Office of Advocacy, “Frequently Asked
Questions,” http://web.sba.gov/faqs/
fagindex.cfm?arealD=24 (revised Sept. 2009).

85 U.S.C. 601(4).

9Independent Sector, The New Nonprofit
Almanac & Desk Reference (2002).

105 U.S.C. 601(5).

117.S. Census Bureau, Statistical Abstract of the
United States: 2006, Section 8, page 272, Table 415.
12We assume that the villages, school districts,
and special districts are small, and total 48,558. See

U.S. Census Bureau, Statistical Abstract of the
United States: 2006, section 8, page 273, Table 417.
For 2002, Census Bureau data indicate that the total
number of county, municipal, and township
governments nationwide was 38,967, of which
35,819 were small. Id.

estimate that most governmental
jurisdictions are small.

22. The proposals in this NPRM affect
fixed service (FS) stations licensed
under part 101 of our rules, UPCS
stations, as well as wireless equipment
manufacturers and frequency
coordinators.

Fixed Microwave Services. Fixed
microwave services include common
carrier,3 private operational-fixed,14
and broadcast auxiliary radio services.15
At present, there are approximately
22,015 common carrier fixed licensees
and 61,670 private operational-fixed
licensees and broadcast auxiliary radio
licensees in the microwave services.
The Commission has not created a size
standard for a small business
specifically with respect to fixed
microwave services. For purposes of
this analysis, the Commission uses the
SBA small business size standard for the
category Wireless Telecommunications
Carriers (except Satellite), which is
1,500 or fewer employees.1® The
Commission does not have data
specifying the number of these licensees
that have no more than 1,500
employees, and thus are unable at this
time to estimate with greater precision
the number of fixed microwave service
licensees that would qualify as small
business concerns under the SBA’s
small business size standard.
Consequently, the Commission
estimates that there are 22,015 or fewer
common carrier fixed licensees and
61,670 or fewer private operational-
fixed licensees and broadcast auxiliary
radio licensees in the microwave
services that may be small and may be
affected by the rules and policies
proposed herein. We note, however, that
the common carrier microwave fixed
licensee category includes some large
entities.

13 See 47 CFR 101 et seq. for common carrier
fixed microwave services (except Multipoint
Distribution Service).

14 Persons eligible under parts 80 and 90 of the
Commission’s Rules can use Private Operational-
Fixed Microwave services. See 47 CFR Parts 80 and
90. Stations in this service are called operational-
fixed to distinguish them from common carrier and
public fixed stations. Only the licensee may use the
operational-fixed station, and only for
communications related to the licensee’s
commercial, industrial, or safety operations.

15 Auxiliary Microwave Service is governed by
part 74 of Title 47 of the Commission’s rules. See
47 CFR part 74. This service is available to licensees
of broadcast stations and to broadcast and cable
network entities. Broadcast auxiliary microwave
stations are used for relaying broadcast television
signals from the studio to the transmitter, or
between two points such as a main studio and an
auxiliary studio. The service also includes mobile
television pickups, which relay signals from a
remote location back to the studio.

1613 CFR 121.201, NAICS code 517210.

Unlicensed Personal Communications
Services. As its name indicates, UPCS is
not a licensed service. UPCS consists of
intentional radiators operating in the
frequency bands 1920-1930 MHz and
2390-2400 MHz that provide a wide
array of mobile and ancillary fixed
communication services to individuals
and businesses. The NPRM potentially
affects UPCS operations in the 1920-
1930 MHz band; operations in those
frequencies are given flexibility to
deploy both voice and data-based
services. There is no accurate source for
the number of operators in the UPCS.
Since 2007, the Census Bureau has
placed wireless firms within the new,
broad, economic census category
Wireless Telecommunications Carriers
(except Satellite).17 Prior to that time,
such firms were within the now-
superseded category of “Paging” and
“Cellular and Other Wireless
Telecommunications.” 18 Under the
present and prior categories, the SBA
has deemed a wireless business to be
small if it has 1,500 or fewer
employees.19 Because Census Bureau
data are not yet available for the new
category, we will estimate small
business prevalence using the prior
categories and associated data. For the
category of Paging, data for 2002 show
that there were 807 firms that operated
for the entire year.20 Of this total, 804
firms; had employment of 999 or fewer
employees, and three firms had
employment of 1,000 employees or
more.2! For the category of Cellular and
Other Wireless Telecommunications,
data for 2002 show that there were 1,397
firms that operated for the entire year.22
Of this total, 1,378 firms had
employment of 999 or fewer employees,
and 19 firms had employment of 1,000

171U.S. Census Bureau, 2007 NAICS Definitions,
“517210 Wireless Telecommunications Categories
(Except Satellite)”; http://www.census.gov/naics/
2007/def/ND517210.HTM#N517210.

187U.S. Census Bureau, 2002 NAICS Definitions,
“517211 Paging”; http://www.census.gov/epcd/
naics02/def/NDEF517.HTM.; U.S. Census Bureau,
2002 NAICS Definitions, “517212 Cellular and
Other Wireless Telecommunications”; http://
www.census.gov/epcd/naics02/def/NDEF517. HTM.

1913 CFR 121.201, NAICS code 517210 (2007
NAIGS). The now-superseded, pre-2007 CFR
citations were 13 CFR 121.201, NAICS codes
517211 and 517212 (referring to the 2002 NAICS).

20U.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization,”
Table 5, NAICS code 517211 (issued Nov. 2005).

21]d. The census data do not provide a more
precise estimate of the number of firms that have
employment of 1,500 or fewer employees; the
largest category provided is for firms with “1000
employees or more.”

22U.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization,”
Table 5, NAICS code 517212 (issued Nov. 2005).
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employees or more.2? Thus, we estimate
that the majority of wireless firms are
small.

Wireless Equipment Manufacturers
are defined by the Census Bureau as
follows: “This industry comprises
establishments primarily engaged in
manufacturing radio and television
broadcast and wireless communications
equipment. Examples of products made
by these establishments are:
Transmitting and receiving antennas,
cable television equipment, GPS
equipment, pagers, cellular phones,
mobile communications equipment, and
radio and television studio and
broadcasting equipment.” 2¢ The SBA
has developed a small business size
standard for Radio and Television
Broadcasting and Wireless
Communications Equipment
Manufacturing, which is: All such firms
having 750 or fewer employees.25
According to Census Bureau data for
2002, there were a total of 1,041
establishments in this category that
operated for the entire year.26 Of this
total, 1,010 had employment of under
500, and an additional 13 had
employment of 500 to 999.27 Thus,
under this size standard, the majority of
firms can be considered small.

Frequency Coordinators. Neither the
Commission nor the SBA has developed
a small business size standard
specifically applicable to spectrum
frequency coordinators. Since 2007, the
Census Bureau has placed wireless
firms within the new, broad, economic
census category Wireless
Telecommunications Carriers (except

231d. The census data do not provide a more
precise estimate of the number of firms that have
employment of 1,500 or fewer employees; the
largest category provided is for firms with “1000
employees or more.”

241J.S. Census Bureau, 2002 NAICS Definitions,
“334220 Radio and Television Broadcasting and
Wireless Communications Equipment
Manufacturing”; http://www.census.gov/epcd/
naics02/def/NDEF334. HTM#N3342.

25 See 13 CFR 121.201, NAICS code 334220.

26J,S. Census Bureau, American FactFinder,
2002 Economic Census, Industry Series, Industry
Statistics by Employment Size, NAICS code 334220
(released May 26, 2005); http://
factfinder.census.gov. The number of
“establishments” is a less helpful indicator of small
business prevalence in this context than would be
the number of “firms” or “companies,” because the
latter take into account the concept of common
ownership or control. Any single physical location
for an entity is an establishment, even though that
location may be owned by a different establishment.
Thus, the numbers given may reflect inflated
numbers of businesses in this category, including
the numbers of small businesses. In this category,
the Census breaks-out data for firms or companies
only to give the total number of such entities for
2002, which were 929.

27Id. An additional 18 establishments had
employment of 1,000 or more.

Satellite).28 Prior to that time, such
firms were within the now-superseded
category of “Paging” and “Cellular and
Other Wireless Telecommunications.” 29
Under the present and prior categories,
the SBA has deemed a wireless business
to be small if it has 1,500 or fewer
employees.30 Because Census Bureau
data are not yet available for the new
category, we will estimate small
business prevalence using the prior
categories and associated data. For the
category of Paging, data for 2002 show
that there were 807 firms that operated
for the entire year.31 Of this total, 804
firms had employment of 999 or fewer
employees, and three firms had
employment of 1,000 employees or
more.32 For the category of Cellular and
Other Wireless Telecommunications,
data for 2002 show that there were 1,397
firms that operated for the entire year.33
Of this total, 1,378 firms had
employment of 999 fewer employees,
and 19 firms had employment of 1,000
employees or more.34 Thus, we estimate
that the majority of these firms are
small.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

23. This NPRM addresses the
possibility of allowing additional
flexibility for UPCS devices operating in
the 1920-1930 MHz band by
eliminating or increasing the least-
interfered channel monitoring threshold
that a UPCS device must employ when
using the least-interfered channel access
method. In addition, the NPRM

281J.S. Census Bureau, 2007 NAICS Definitions,
“517210 Wireless Telecommunications Categories
(Except Satellite)”; http://www.census.gov/naics/
2007/def/ND517210.HTM#N517210.

297.S. Census Bureau, 2002 NAICS Definitions,
“517211 Paging”; http://www.census.gov/epcd/
naics02/def/NDEF517.HTM.; U.S. Census Bureau,
2002 NAICS Definitions, “517212 Cellular and
Other Wireless Telecommunications”; http://
www.census.gov/epcd/naics02/def/NDEF517.HTM.

3013 CFR 121.201, NAICS code 517210 (2007
NAICS). The now-superseded, pre-2007 CFR
citations were 13 CFR 121.201, NAICS codes
517211 and 517212 (referring to the 2002 NAIGCS).

317U.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization,”
Table 5, NAICS code 517211 (issued Nov. 2005).

32 Jd. The census data do not provide a more
precise estimate of the number of firms that have
employment of 1,500 or fewer employees; the
largest category provided is for firms with “1000
employees or more.”

33U.S. Census Bureau, 2002 Economic Census,
Subject Series: Information, “Establishment and
Firm Size (Including Legal Form of Organization,”
Table 5, NAICS code 517212 (issued Nov. 2005).

34]d. The census data do not provide a more
precise estimate of the number of firms that have
employment of 1,500 or fewer employees; the
largest category provided is for firms with “1000
employees or more.”

addresses the possibility of decreasing
from 40 to 20 channels the number of
channels that a UPCS device must
define and monitor to use the least-
interfered channel access method. The
item does not contain any new reporting
or recordkeeping requirements.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

24. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives (among
others): (1) The establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.3°

25. We have proposed to reduce
burdens wherever possible. Our
proposals regarding the UPCS band
would reduce burdens on small entities.
Our proposal to increase the least-
interfered channel-threshold will
increase the utilization of the UPCS by
allowing access to usable channels that
are currently restricted under the
current Rules, resulting in more efficient
use of the UPCS-band spectrum. It will
also allow a greater density of UPCS
devices to be used with fewer base
stations, thereby reducing the
infrastructure costs for a UPCS system,
and will prevent the out-of-band
emissions from adjacent-band AWS
mobile transmitters from limiting access
to the UPCS band. Our proposal to raise
the least-interfered channel threshold,
rather than eliminate the threshold, will
prevent one UPCS systems’ device’s
from limiting the range of another UPCS
system’s devices, which would require
the installation of additional base
stations to mitigate. Our proposal to
reduce from 40 to 20 channels the
number of channels a UPCS device must
define and monitor to use the least-
interfered channel access method would
prevent devices that can provide state-
of-the-art broadband services from being
denied use of the least-interfered
channel access method and
consequently experiencing restricted
access to UPCS-band channels.

26. We will continue to examine
alternatives in the further with the
objectives of eliminating unnecessary

355 U.S.C. 603(c).
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regulations and minimizing significant
economic impact on small entities. We
seek comment on significant
alternatives commenters believe we
should adopt